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WHAT YOU WILL LEARN

The International Court of Justice (hereinafter, the ICJ or the Court) is the
principal judicial organ of the United Nations. It offers an important forum for
the settlement of international economic disputes among States.

This module is intended for those who wish to examine the option of
approaching the Court for the settlement of economic disputes. It provides an
overview of the functioning of the Court and of its jurisprudence bearing
upon international economic issues. A detailed analysis is made of the
organization, jurisdiction and procedures of the Court. This analysis enables
an assessment of the advantages the Court presents for the settlement of
international economic disputes.
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OBJECTIVES

Upon completion of this Module the reader should be able to:

••••• Distinguish the special features of the ICJ;
••••• Identify its structure;
••••• Explain the law governing its jurisdiction;
••••• Analyse the procedure applicable to cases before the Court;
••••• Discuss some important cases involving the economic interests

of States and individuals; and
••••• Assess the usefulness of the Court for the resolution of economic

disputes.
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1. INTRODUCTION

1.1 The Permanent Court of International Justice

The idea of peacefully settling disputes at the international level is a very old
one. Systems of mediation and arbitration were known, but not the
establishment of a permanent bench of judges to settle disputes, employing
strict judicial techniques. However, at the end of the First World War, and
with the creation of the League of Nations, under a mandate of the Article 14
of the Covenant of the League of Nations, a concrete shape was given to the
idea of a Permanent Court of International Justice (hereinafter, the Permanent
Court or the PCIJ). The Permanent Court was established with 15 judges
elected by the Assembly and the Council of the League of Nations. They
represented the main forms of civilization and the principal forms of legal
systems of the world. The Statute, which governed the operation of the
Permanent Court, was however an instrument independent from the Covenant
of the League of Nations. Only States could be parties before the Permanent
Court. But it was empowered to give advisory opinions to the Assembly and
the Council of the League of Nations. The Permanent Court, which came into
operation in1922 and ceased functioning in 1940 with the outbreak of the
Second World War, dealt with 29 contentious cases and gave 27 advisory
opinions.

1.2 The International Court of Justice

The Permanent Court was dissolved in 1946, followed by a decision at the
San Francisco Conference to create a new International Court of Justice
(hereinafter, the ICJ or the Court) on the same lines as the Permanent Court,
but as a principal judicial organ of the United Nations.1 Contrary to the Statute
of the PCIJ, the Statute of the ICJ is an integral part of the Charter of the
United Nations (Article 92 of the UN Charter).2 Both instruments were adopted
on 26 June 1945, and came into force on 24 October 1945.

1 It may be noted that 13 of the States represented at the San Francisco Conference were not signatories
to the Statute of the PCIJ, including the then Soviet Union and the United States, and that 16 signatories
of the Statute were not participants at the San Francisco Conference. See Hans-Jurgen Schlochauer
(1995), pp. 1084-1104, p. 1085.
2 See the Barcelona Traction case, ICJ Reports, 1964.
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2. ORGANIZATION OF THE ICJ

2.1 Basic Texts

The basic texts on the Court and its work are:3

••••• The Charter of the United Nations, Articles 92 to 96, which establishes
the general lines of the work of the Court;

••••• The Statue of the Court, which determines its organization, competence
and procedures; and

••••• The Rules of the Court, which deal with matters concerning the judges
and assessors, the presidency of the Court, the work of the chambers,
the internal functioning of the Court and of its registry, as well as the
proceedings in the contentious and advisory cases.

2.2 Composition of the Court

The International Court of Justice is composed of 15 judges elected for a
period of nine years; no more than one national of any State may be a member
of the Court. The judges represent the main legal systems of the world. The
Court elects, for a term of three years, the President and Vice-President of the
Court. The Court is assisted by a Registry, headed by a Registrar.

Elections are held every three years for five vacancies of the Court each time.
Eligible as judges are persons of high moral character and possessing the
qualifications required in their respective countries for appointment to the
highest judicial offices, or jurisconsults of recognized competence in
international law.4 The election is held simultaneously both in the General
Assembly and in the Security Council, each voting independently of the other.
In order to get elected, a candidate must obtain an absolute majority in both
forums.

The Court may establish chambers composed of three or more judges. Such
Chambers were constituted upon request of the parties, for example, in the
Gulf of Maine,5 Frontier Disputes,6 ELSI 7 and  Land, Island and Maritime
Frontier cases.8 The Court also established a special chamber for environmental
matters. It should be pointed out that a judgement rendered by a chamber is
considered a judgement of the Court.
3 The basic texts and general information on the ICJ work can be found on its website:
www.icj-cij.org/.
4 Although no specific quota to different regions of the world is assigned, so far the practice has been
to elect one judge from each of the States which are Permanent Members of the Security Council,
three judges from Asia, three judges from Africa, two judges from Latin America and one judge each
from Western Europe and other States and from the Eastern European States.
5 See the Delimitation of Maritime Boundary in the Gulf of Maine Area (Canada v. United States),
ICJ Reports 1984.
6  The Frontier Dispute (Burkino Faso v. Republic of Mali), ICJ Reports 1986.
7 Elettronica Sicula S.p.A (ELSI) (United States and Italy), ICJ Reports 1989.
8 The Land, Island and  Maritime Frontier Dispute (El Salvador v. Honduras), Nicaragua intervening,
ICJ Reports 1993.
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2.3 The Bench

All the judges of the Court, including ad-hoc judges, constitute the Bench of
the Court in a case. No member can be dismissed unless, in the opinion of
other members, he/she has ceased to fulfil the required conditions (Article 18
of the Statute).

During his/her term of office, no judge should engage in any political or
administrative functions or in any other occupation of a professional
nature (Article 16 of the Statute). Further, no judge may participate in a
case brought before the Court in which he/she has previously been
involved as agent or counsel for one of the parties, as a member of a
commission of inquiry, or as a member of a national or international
tribunal or arbitration.

In this sense, a member of the Court may declare that he/she should not take
part in the decision in a particular case. It is also open to the President of the
Court to suggest that for some special reasons one of the members of the
Court should not sit in a particular case and should give his/her notice
accordingly. In case of disagreement between the judge concerned and the
President, the matter shall be settled by a decision of the Court.

2.4 Judges Ad hoc

In order to maintain equality in the status of the parties, the Statute provides
that where a judge of the nationality of one of the parties is sitting on the
bench, the opposing party may choose an additional judge. Such a judge need
not be a national judge, but should be a national of the party which is not
represented on the bench. Further, each of the parties may choose such a
judge if neither of them has its national sitting on the bench. Judges so chosen
by the parties have the same rights and duties as the members of the Court for
the duration of the proceedings (Article 31 of the Statute).

2.5 Official Languages

The official languages of the Court are English and French. If the parties
agree, the case can be conducted and the judgement delivered exclusively in
either English or French. The Court may also authorize, at the request of a
party, a language other than French or English to be used by that party. In
such a case, an English or French translation has to be attached to the judgement
(Article 39 of the Statute).
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2.6 Costs

In general, each party to a dispute bears its own costs for the procedure.
Nevertheless, the Court may decide that all or part of a party’s costs be paid
by the other party (Article 64 of the Statute and Article 97 of the Rules of the
Court).
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3. JURISDICTION AND APPLICABLE LAW

3.1 Types of Jurisdiction

The International Court of Justice possesses two types of jurisdiction:

(i) Contentious jurisdiction
Contentious jurisdiction involves States that submit the dispute by
consent to the Court for a binding decision.

(ii) Advisory jurisdiction
Advisory jurisdiction, on the other hand, concerns questions referred to
the Court by the General Assembly, the Security Council or other organs
and specialized agencies of the United Nations. Those questions can
only refer to legal questions arising within the scope of their activities.
Advisory opinions given by the International Court of Justice are not
binding.9

3.2 Mainline and Incidental jurisdiction

A distinction can be made between incidental jurisdiction and mainline
jurisdiction. Incidental jurisdiction relates to a series of miscellaneous and
interlocutory matters; for example the power of the Court to decide a dispute
as to its own jurisdiction in a given case; its general authority to control the
proceedings; its ability to deal with interim measures of protection; and the
discontinuance of a case. Mainline jurisdiction, on the other hand, concerns
the power of the Court to render a binding decision on the substance and
merits of a case placed before it.

3.3 Jurisdiction Rationae Personae

The Statute of the ICJ establishes that for contentious jurisdiction, only
States can be parties before the Court (Article 34(1) of the Statute of
the ICJ). However, States are entitled to sponsor the claims of their
nationals against other States. This is generally done by way of diplomatic
protection. Such protection under international law can be exercised by
the State of nationality only after the person concerned has exhausted
local/judicial remedies available in the jurisdiction of the State in which
the person has suffered the legal injury.

9 Since 1946 the Court has given 24 Advisory Opinions, concerning, inter alia, the admission to
United Nations membership,  reparation for injuries suffered in the service of the United Nations, the
territorial status of South-West Africa (Namibia) and Western Sahara, judgments rendered by
international administrative tribunals, expenses of certain United Nations operations, the applicability
of the United Nations Headquarters Agreement, the status of human rights rapporteurs, and the
legality of the threat or use of nuclear weapons. See the general information concerning the
International Court of Justice, of 25 October 2002 (www.icj-cij.org) Also see, D. Pratap (1972).
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Exhaustion of local remedies is more than a procedural requirement. Without
their exhaustion, no remedies for legal injury can be envisaged at the
international level. On the other hand, for a foreign national to exhaust local
remedies, such remedies should not only be available, but they should also be
effective and not merely notional or illusory. However, these are matters for
judgement in a given case.

The question has also been raised as to whether an individual could renounce
through a contract with a foreign government his/her right to seek diplomatic
protection from the State of his or her nationality. It is argued that the exercise
of diplomatic protection is a right of the State, and its nationals cannot therefore
seek its exemption through a contract; this can only be exercised at the
discretion of the State. It is also common nowadays for States to agree, in
bilateral treaties, to submit dispute concerning foreign investment directly to
arbitration outside their jurisdiction without requiring the investing company
or individuals to exhaust local remedies.

It is understood that a State cannot sponsor the claims of its national against
another State of which he or she or the entity is also a national. Further, in the
case of persons with dual or multiple nationality, only the State with which the
person enjoys a “genuine link” can exercise diplomatic protection (see the
Nottebohm case). It is also held that where the legal interests of company are
injured in a foreign jurisdiction, only the State in whose jurisdiction the company
is incorporated has the right to sponsor its claims and not the State of nationality
of the shareholders, even if they constitute a majority share holding in the
company, except where: (1) the rights of the shareholders are directly affected;
(2) the company has ceased to exist in the country of incorporation; and (3)
The State of incorporation is the country responsible for the injury of the
company.10

3.4 Basis for Jurisdiction

The basis for jurisdiction is the consent of the States parties to a dispute.
Consent can be expressed in one of the following ways:11

3.4.1 Special Agreement

The conclusion of a special agreement (compromis) to submit the dispute
after it has arisen. For example, a compromis was concluded between Hungary
and Slovakia on 7 April 1993, by which they submitted to the Court the dispute
concerning the Gabcikovo Nagymaros Project.12

10  See  Barcelona Traction, Light and Power Company Limited (Belgium v. Spain), ICJ Reports.
11 Even though the engagement of jurisdiction of the Court is essentially based on the concurring
wills or consent expressed through declarations submitted by States, such an engagement is not
treated in the practice of the Court as a treaty arrangement. In interpreting this engagement, “the
Court will look at the underlying intention of the State making the declaration, the declaration itself
being the expression of a unilateral act of policy to accept the jurisdiction of the Court for disputes
coming within its scope” (Rosenne S, 1997 p. 812).
12 The dispute concerned the construction and operation of the Gabcikovo-Nagyamaros Barrage
system. See Gabcikovo-Nagymaros Project (Hungary v. Slovakia), ICJ Reports, 1997, p. 7.
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3.4.2 Jurisdictional Clause

Another way of conferring jurisdiction on the Court is through the inclusion
of a jurisdictional clause in a treaty. Generally, through this compromissory
clause the States parties agree, in advance, to submit to the Court any dispute
concerning the implementation and interpretation of the treaty.

“The jurisdiction of the Court comprises all cases which the parties refer
to it and all matters specially provided for in the Charter of the United
Nations or in treaties and conventions in force.”

Several treaties contain such compromissory clauses conferring jurisdiction
upon the Court in respect of the parties to those treaties.

3.4.3 Declarations made under Article 36(2) of the Statute

The jurisdiction of the International Court of Justice also exists by virtue of
declarations made by States, that they recognize as compulsory its jurisdiction
in relation to any other State accepting the same obligation in all legal disputes
concerning the matters specified in Article 36(2) of the Statute. This method
of conferring jurisdiction on the ICJ is also known as the Optional Clause.13

The States Parties to the present Statute may at any time declare that they
recognize as compulsory ipso facto and without special agreement in
relation to any of the States accepting the same obligations, the jurisdiction
of the court in all legal disputes concerning:

a) the interpretation of a treaty;
b) any question of international law;
c) the existence of any fact which, if established, would constitute

a breach of an international obligation;
d) the nature or extent of the reparation to be made for the breach

of an international obligation.

3.4.4 The Doctrine of Forum Prorogatum

In accordance with the Forum Prorogatum doctrine, the Court infers the
consent of the State, expressed in an informal and implied manner, and after
the case has been brought before it. The Court has upheld its jurisdiction even
where consent has been given after the initiation of proceedings, in an implied
or informal way or by a succession of acts.14

Article 36(1) of the
Statute

Article 36(2) of the
Statute of the ICJ

13 States enjoy  wide liberty in formulating, limiting, modifying and terminating their declarations
under Article 36(2), Fisheries Jurisdiction Case (Spain v. Canada), ICJ Reports 1998, paras. 44, 52
and 54. See also Phosphates in Morocco judgment, 1938, PCIJ Series A/B No. 74, p. 23 (the jurisdiction
exists only in the limits within which it has been given and accepted). The Anglo-Itanian Oil Co. case
(United Kingdom v. Iran), ICJ Reports 1952, p. 104. (In interpreting the intention of the parties the
Court would look to all the elements in a declaration as a unity and not seek a mere grammatical
interpretation.)
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For example, in the Corfu Channel case, the Court pointed out that Albania,
not a party to the Statute, would have been entitled to object to the jurisdiction
of the Court, by virtue of the unilateral initiation of the proceedings by the
United Kingdom. Nevertheless, as indicated in its letter of 2 July 1947 to the
Court, Albania accepted the recommendation of the Security Council and the
jurisdiction of the Court for this case. Therefore Albania was precluded
thereafter from objecting to the jurisdiction.15

3.4.5 Conditional and Unconditional Jurisdiction

Under Article 36(3) of the Statute, declarations may be made
“unconditionally or on condition of reciprocity on the part of several or
certain States, or for a certain time.” This provision seems to contemplate
“not a limitation of the jurisdiction accepted but a condition as to the
operation of the declaration itself”.16  In other words, it is possible for a
State making a declaration under Article 36(2) to specify the time limits
and the States in respect of which it would operate. In that sense, the
provision contemplates a principle of reciprocity in the form of a choice
of partners.17

3.4.6 Reservations to Jurisdiction

Declarations under Article 36(2) can be made with such reservations as
the author State may deem fit to specify.18 It is understood that the
jurisdiction of the Court exists only to the extent there is common ground
between the declarations of each of the parties on the given subject
matter. Reciprocity is therefore an important feature of the Optional
Clause system.

3.4.7 Some Types of Reservations

Reservations can exclude disputes for which a solution is not reached through
diplomatic means, or for which the parties had agreed on some other methods
of settlement, or disputes relating to events occurring in time of war or conflict.

14 In the Mavrommatis case, the Court regarded it as immaterial that the ratification of the Treaty of
Lausanne (on the basis of which Greece, in part, invoked the Court’s jurisdiction) took place after
the initiation of the proceedings. Mavrommatis case (1924), PCIJ Series A, No. 2, p. 34. Similarly, in
the Rights of Minorities of Upper Silesia the Court inferred consent from the failure of the Polish
Government to raise the question of jurisdiction in its counter-memorial, its pleading on merits, and
its statements subsequent to the filing of the counter-memorial before the League Council. PCIJ
(1928) series A/B no. 15,pp. 24-26.
15 ICJ Reports 1947-48, pp. 4 and 27.
16 See Hudson MO (1943), pp. 66-467.
17  Thirlway H (1984), pp. 103-107.
18 Fisheries Jurisdiction Case (Spain v. Canada), ICJ Reports 1998, para. 44. (Reservations and
conditions attached to a Declaration need not be interpreted in a restrictive way, as they define the
parameters of the consent of the State.)
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A common form of reservation excludes disputes that come within the domestic
jurisdiction of a State. This type of reservation is also known as the “automatic”
reservation.19

3.5 Jurisdiction Rationae Temporis

There is no time limit for submission of a dispute to the Court. However, as
mentioned previously, several States, while submitting their declarations under
Article 36 (2), prescribe time qualifications for a dispute to come within the
scope of the declaration.20

The time factor is also important in determining whether, in a given case, the
ICJ has inherited the jurisdiction of the PCIJ.21

3.6 Applicable Law

Matters before the International Court of Justice are decided in accordance
with international law. According to the Statute, the Court is required to apply:

a) International conventions, whether general or particular,
establishing rules expressly recognized by the contesting States;

b) International custom, as evidence of a general practice accepted as
Law;

c) The general principles of law recognized by civilized nations;
d) Subject to the provisions of Article 59, judicial decisions and the

teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law.

Further, while the primary function of the Court is to settle the dispute in
accordance with international law, Article 38(2) gives power to the Court to
decide a dispute ex aqueo et bono, that is on the basis of equity, if the parties
agree.

This provision shall not prejudice the power of the Court to decide a case
ex aequo et bono, if the parties agree thereto.

Article 38(1)
Statute of ICJ

Article 38(2)
Statute of ICJ

19 The United States submitted such an amendment to its declaration in 1946 (referred to as the
Connelly Amendment). The validity of this reservation was questioned by Judge Lauterpacht, as, in
his view, the automatic reservation was repugnant to Article 36(6) of the Statute, which gave the
Court the power to determine its own jurisdiction (Compétence de la Compétence).  See the Norwegian
Loans case;  the Preliminary Objection, Judgment, ICJ Reports 1957; and the Interhandel case. In
the two latter cases, the Court avoided pronouncing upon the validity of a reservation.
20 Such as arising before or after a specified date. Some declarations exclude situations or disputes
arising prior to the date from which they came into force. However, the expiry or revocation of a
declaration after initiation of proceedings will not affect the jurisdiction. Nottebohm case, ICJ Reports
1953, pp. 111, 122 and 123. Right of Passage over Indian Territory case, ICJ Reports 1957, pp. 125,
142.
21 See Rosenne S (1960); Murty BS (1968) pp. 706-70; and Barcelona Traction, Preliminary Objections,
Judgment, ICJ Reports 1964.
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4. PROCEDURES

The Statute of the Court, in Chapter 3, establishes procedures for the conduct
of a case before the Court. The provisions of the Statute are supplemented by
the Rules of the Court. The current Rules were promulgated in 1978. The
Court, while being faithful to the provisions of the Statute, treats matters
concerning procedure with the necessary flexibility.

4.1 Initiating a Case

States parties to a dispute may commence a case after notifying it to the
Registrar of the Court. Upon receipt of either the notification of the special
agreement or a written application, the Registrar of the Court will communicate
the application to all concerned. The Members of the United Nations will be
informed through the Secretary-General. The Registrar communicates the
application to any other States entitled to appear before the Court (Article 40
of the Statute).

4.2 Representation of the Parties

Agents appointed by the parties represent them before the Court. They may
have the assistance of counsels or advocates. The agents, counsel, and
advocates of the parties before the Court enjoy privileges and immunities
necessary for the independent exercise of their duties (Article 42 of the Statute).

4.3 Interim Measures of Protection

The ICJ may, without prejudice to the decision as to its jurisdiction in
the case, where necessary, indicate interim measures for the protection
of the rights of one of the parties.

Such measures are also aimed at preserving the situation under dispute with a
view to giving full effect to the final decision of the Court. In some cases, the
Court has first ordered interim measures of protection and later found itself
without jurisdiction.22 In other cases, it has rejected the request for interim
measures of protection on the ground that the nexus between the rights to be
protected and the measures sought was not established.23

Once the matter has been brought before it, the Court may indicate measures
not only at the request of one of the parties, but also on its own initiative. The
Court can order interim measures of protection even if there is a special
agreement between the parties not to preserve the status quo. Generally, such

Article 41 of
the Statute

22 See the Anglo-Iranian Oil Co. case cited below.
23  See the Legal Status of the South-Eastern Territory of Greenland, PCIJ Series A/B No. 58.
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a conflict does not arise, as, in most cases, interim measures of protection are
ordered only upon the request of one of the parties. Furthermore, the Court
may indicate measures other than those requested by a party, or it may reject
the application in toto.

The Court indicates such measures by way of an order. Even if such an order
does not have the character of a recommendation, it has a binding effect.24

The Court must give notice of the measures indicated to the parties concerned
and to the United Nations Security Council (Article 41 of the Statute).

It must however be noted that, as interim measures of protection are not a
judgement of the Court within the meaning of Article 94 of the United Nations
Charter, the Security Council cannot be called upon to enforce them. However,
a party that has failed to comply with an order is under obligation to compensate
the other party.

4.4 Preliminary Objections

Article 79 of the Rules of the Court governs decisions on preliminary
objections. Preliminary objections are those that require a decision before
the Court can proceed to consider the dispute on its merits. As the Court
itself pointed out, the purpose of a preliminary objection is to avoid not
merely a decision on, but even any discussion of, the merits.25 In some
cases, if issues concerning jurisdiction and merits, on facts, cannot strictly
be separated, the Court, with the agreement of the parties, may join the
preliminary objections to the merits phase of the case. Preliminary
objections are an issue only in the cases where one State party ,accepting
the optional jurisdiction of the Court, brings a case against another State
party on the basis of the declaration that State submitted under Article
36(2) of the Statute.

The bases include an objection to the capacity of a State to present a claim
before the Court; an objection to the jurisdiction of the Court to pronounce
upon the merits of a case because of an applicable reservation; an objection on
the ground that the matter has already been decided; or that the matter is
pending in another forum between the same parties.

Objections can also be raised on the ground that the instrument conferring
jurisdiction is no longer in force, or that the instrument was not relevant at the
critical point in time when the dispute arose, or that the dispute is essentially
within the domestic jurisdiction; or that the matters at issue are not governed
by international law.

Bases for an objection

24 See LaGrand case, ICJ Reports 2000.
25 Barcelona Traction case, ICJ Reports 1964, p. 44.
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Objections have also been raised on the ground that diplomatic means of
settlement have not been exhausted, or that the issues involved are essentially
political in nature, or that the matter is under consideration before the Security
Council of the United Nations. Objections that local remedies have not been
exhausted have been raised in cases brought before the Court by States pursuant
to an infringement of the rights of their nationals.

The Court has not accepted objections to its jurisdiction on the ground that
the issues involved are essentially political.26 It has also rejected the argument
that it should not entertain jurisdiction in a matter, which is also being considered
by the Security Council of the United Nations.27

4.5 Right of Intervention of a Third Party

A State which is not a party to a dispute can  intervene in the case if it has
an interest of a legal nature that is likely to be affected by a decision in the
case. However, it is for the Court to decide upon its request.

In practice, the Court rarely allows intervention of a third party. Nicaragua
was allowed to intervene in the Land, Island and Maritime Frontier Dispute
case, although only in respect of the Legal Regime of the Gulf of Fonseca. A
resolution adopted in 1999 by the Institute of International Law,28 made some
useful suggestions in understanding Article 62 of the Statute of the ICJ.

The phrase, “matters of legal nature”, means that the rights/obligations of the
intervening State under public international law can be affected by the final
decision of the Court.

Intervention does not require the existence of a jurisdictional link between the
parties to the dispute and the third State.

Intervention by a third State does not mean that, once admitted, the intervening
State becomes a party to the dispute. The intervening State is not entitled to
nominate a judge ad hoc. However, with the consent of all the parties, an
intervener may become a full party to the proceedings. The decision of the
Court in relevant part(s) is also binding upon the State that is allowed to
intervene.

Further, according to Article 63 of the Statute, a State, which is a party to an
international convention, can intervene in a case in which the construction of
the provision of the Convention is at issue.29  In such a case, the decision given

Article 62 of the
Statute

26 Nicaragua, ICJ Reports 1984.
27 Lockerbie (United States and the United Kingdom v. Libya), ICJ Reports 1998.
28 See the Resolution on “Judicial and Arbitral settlement of Disputes involving more than two
States”, adopted by the Institute of Iinternational Law at its Berlin Session (1999).
29 See Wimbeldon  (France, Italy, Japan and the United Kingdom v. Germany), PCIJ, Series A, No. 1
1923.  In this case, Poland was allowed to intervene In Haya de la Torre (Colombia v. Peru), ICJ
Reports 1951, Cuba was allowed to intervene in the proceedings.
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by the Court is equally binding on the intervening State. An international
organization, however, does not have a right to intervene in any case before
the Court; it only has the right to be informed of any proceedings in which the
interpretation of its constituent instrument, or any Convention adopted
thereunder, is in issue (Article 34 of the Statute). Further, the Court may ask
such an organization to furnish information or it may supply information on
its own initiative.

4.6 Written and Oral Proceedings

Proceedings before  the  Court take place in two phases: the written and the
oral proceedings.

The written memorials and counter-memorials, and, if necessary, replies, are
presented to the Court through the Registrar in the order prescribed and within
the time fixed by the Court for this purpose. The President of the Court, in
consultation with the Registrar convenes a meeting of the parties before
deciding upon the deadlines and the order in which the written memorials and
counter-memorials should be submitted (Article 49 of the Rules of the Court).

The Court determines the number of sittings and the time allocated to each
party. For this purpose, the Court passes the necessary orders and makes all
necessary arrangements for the taking of evidence (Article 48 of the Statute).
The oral proceedings before the Court involve the presentation of arguments
by the agents, counsel and advocates and also the hearing of witnesses and
experts. The hearings of the Court are under the control of the President or, in
his absence, of the Vice President, and, in the absence of both, under the
control of the most senior judge of the Court. The oral hearings are open to
the public unless the Court decides otherwise or unless the parties demand
that the public not be admitted. Minutes are prepared at each hearing and
signed by the Registrar and the President, and they alone are authentic.

4.7 Evidence and Visit to Site

Where service of a notice upon a person other than the agents, counsel and
advocates is necessary, the Court sends such a notice to the government of
the State in whose territory the notice has to be served. A similar procedure is
also applied to obtain evidence on the spot (Article 44 of the Statute). Similarly,
the Court may at any time entrust any individual, body, bureau, commission,
or other organization that it may select, with the task of carrying out an inquiry
or giving an expert opinion (Article 50 of the Statute). The Court may make
an on-site visit for a better appreciation of the case (e.g. Gabcikovo-
Nagymaros).30

Written Proceedings

Oral Proceedings

30 ICJ Reports 1997.
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4.8 Deliberations of the Court

Once the Court declares the hearing closed, it deliberates on the matter
in private and the proceedings of the Court are kept confidential. The
deliberation of the Court are based on issues or questions for decision
identified by the President of the Court and finalized in consultation
with other judges.
Each judge, in the reverse order of seniority  (i.e. commencing from the
most junior judge), presents his/her views by way of answers to the
questions drawn up by the Court. These comments are in the form of
notes, which are circulated to all the judges. These notes are strictly for
the Court, and enable it to form an initial idea of where the majority
opinion may lie. At the end of the case, the registry destroys the notes.
Further deliberations follow, with judges expressing their comments
orally.

4.9 Drafting and Adoption of the Judgement

Once the Court forms a broad idea of the decision involved and the majority
ascertained, a drafting committee of three members of the Court is constituted.
The preliminary draft judgement is secret and is open to further discussions
and suggestions. The drafting committee revises the draft in the light of the
discussion, and presents a revised draft for two readings by all the judges. At
the end of the second reading, the final vote is taken. Each decision is taken by
an absolute majority of the judges present. Abstentions are not allowed. A
judge who has failed to attend a part of the oral proceedings or deliberations,
but who has nevertheless not missed anything essential, can participate in the
vote. If a judge is incapable of attending the meeting, he/she can send his/her
vote by correspondence. In case of a tie in the votes, the vote of the President
determines the outcome of the decision.

4.10 Non-Appearance of a Party

On a few occasions, the respondent State has failed to appear before the Court
to defend itself, having questioned the jurisdiction of the Court to adjudicate
upon the matter brought before it by the applicant State.

For instance, Iran did not appear in United States of America Diplomatic
and Consular Staff in Tehran, a case the United States of America
brought before the Court on the basis of the optional protocols to the
Vienna Convention on Diplomatic Relations, 1961, the Vienna
Convention on Consular Relations, 1963, and the Treaty of Amity,
Economic Relations, and Consular Rights between the United States of
America and Iran, 1955.
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On a few other occasions, the respondent State withdrew from the proceedings,
having lost its argument against the jurisdiction of the Court.

For instance, the United States of America did not participate in the
merits phase of the proceedings of Military and Para-Military Activities
In and Against Nicaragua (1986).

On such occasions, it is not uncommon for the non-appearing State to make
available to the Court its point of view, either through formal communications
or through informal means. In such cases, the Court makes every effort to
gather information concerning the position of the non-appearing State from
various sources, including official statements. The Court also communicates
these facts to the non-appearing State for its confirmation. Lack of denial is
sufficient for the Court to be satisfied that the allegations of facts on which the
applicant State bases its claim are well founded.

In the case of non-appearance of a party, the other party can request the Court
to decide in favour of its claim. However, the Court must be fully satisfied,
not only that it has jurisdiction in accordance with Articles 36 and 37 of the
Statute of the Court, but also that the claim is well founded in fact and law
(Article 53 of the Statute of the Court). It must be noted, though, that while
the Court is expected to do everything possible in its power to appreciate the
case of the defaulting party on the basis of the available facts and
communications, its efforts, as the Court itself has pointed out, cannot be
expected to fully substitute or represent the interest of the defaulting State,
which it alone can defend vigorously by participating in the proceedings.

The judgement of a Court may not go beyond the scope of the claims made by
the parties or the submissions made in the unilateral application to the Court.

4.11 Judgement

The Court may give a declaratory judgement or judgement requiring
performance. A declaratory judgement covers questions of jurisdiction,
interpretation of international treaties concerning the existence or non-
existence of a legal principle or relationship, and questions of whether
there has been an infringement of a right (without pronouncing upon a
wrong resulting from such infringement).

The Court may also declare lack of jurisdiction, or it may decline to give a
decision because the dispute has already been resolved as a result of the conduct
of the defendant. It is not necessary, in any case, for the Court to pronounce
upon the merits of the dispute, but it could impose an obligation upon the
parties to seek a settlement corresponding to their special circumstances by
means of negotiations in good faith.
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The judgement states the reason for the decision and contains the names of
the judges who took part in its decision. Judges who do not fully share the
reasoning of the Court, and those who disagree with its contents, are entitled
to deliver their separate or dissenting opinions. The judgement, once delivered,
is final and without appeal, and is binding upon the parties. Article 59 of the
Statute makes it clear that such decisions of the Court have binding force
between the parties and in respect of that particular case. This means that
decisions of the International Court of Justice do not have the status of a
precedent (stare decis). However, the decisions of the ICJ, the reasons generally
given in a case and the interpretation of applicable law have high persuasive
value, and are treated with some caution by the ICJ itself as subordinate sources
of international law.

4.12 Revision

A judgement once rendered, can be revised on application made by a
party if some fact, of such a nature as to be a decisive factor, was, when
the judgement was given, unknown to the Court and also to the party
claiming revision (Article 61 of the Statute). However, the earlier lack
of knowledge of the fact on the part of the State seeking revision of the
decision of the Court should not be due to any negligence on its part.

The application for revision can be made only within six months of the discovery
of the fact. However, no application for revision may be made after the lapse
of 10 years from the date of the judgement. The Court may require previous
compliance with the terms of the judgement before it admits proceedings in
revision. In addition, the proceedings for revision can be commenced by a
judgement of the Court expressly recording the evidence of the new fact, and
recognizing that it has such a character as to lay the case open to revision, and
declaring the application for revision as admissible. It is understood that the
proceedings of a case involving an application for revision will be subject to
the same procedure as the original case.

4.13 Enforcement of a Judgement

A judgement is binding upon the parties in accordance with Article 2
and Article 94(1) of the United Nations Charter. In case of failure by
one party to comply with the obligations arising from the decision of the
Court, the other parties can have recourse to the Security Council for
the enforcement of the decision.

The Security Council may, at its own discretion, make recommendations or
decide on other measures, which can be taken to give effect to the judgement.
The measures can be indicated by the Security Council in this regard only
under Chapter VI of the United Nations Charter, meaning that they amount to
a recommendation.
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1. Each Member of the United Nations undertakes to comply with the
decision of the International Court of Justice in any case to which it
is a party.

2. If any party to a case fails to perform the obligations incumbent
upon it under a judgment rendered by the Court, the other party
may have recourse to the Security Council, which may, if it deems
necessary, make recommendations or decide upon measures to be
taken to give effect to the judgment.

United Nations Charter
Article 94
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5. RELEVANT CASES

We have discussed above the principles of jurisdiction and rules of procedure,
including the manner in which the International Court of Justice arrives at a
decision. We now turn to some cases in which the International Court of
Justice actually considered and rendered a decision on economic disputes.
These cases, incidentally, also illustrate the principles of substance and
procedure concerning the jurisdiction of the Court and conduct of the case
before the Court.

5.1 Rights of Nationals of the United States of America in
Morocco, (France v. United States of America)

ICJ Report 1952, pp. 176-233

This case involved the validity of the decree of the French Resident General in
Morocco, dated 30 December 1945, issued in pursuance of an exchange control
system established in 1939. The United States of America contended that the
decree violated its rights as established, inter alia, under the Treaty of Peace
and Friendship with the Shereefian Empire of 16 September 1836, and
demanded equal treatment for the goods imported from the United States
with the goods imported from France and other parts of the French Union.

France, which rejected the United States’ contention, filed an application
instituting proceedings before the Court. For this purpose, France relied upon
the declarations it had made dated 18 February 1947 and those of the United
States dated 26 August 1946 under Article 36(2) of the Statute of the ICJ as
the basis for the jurisdiction.

The United States first raised preliminary objections on the ground that it was
not clear whether France was acting on its own behalf or on behalf of Morocco,
in its capacity as the protecting power. France submitted that it was acting in
both capacities, and it was accepted that the judgement would be binding on
both France and Morocco. Thereafter, the United States withdrew its
preliminary objection.

The Court found that the decree of French Resident General of 1948,
prescribing import regulations for goods coming from the United States, was
discriminatory in favour of France. Accordingly, France could not enjoy
commercial or economic privileges, which the United States did not equally
enjoy.

This is an example where a State took up a case in its own right to
protect the interest of its nationals in the then French Protectorate of
Morocco, and in defence of the economic interests of its nationals.

Facts

Preliminary objections

Decision

Note
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5.2 Nottebohm (Liechtenstein v. Guatemala)
Preliminary objections, ICJ Reports 1953, pp. 111-125. First Phase, ICJ Reports 1955,
pp. 4-65. Second Phase, ICJ Reports 1955.

Nottebohm, a German national by birth, took up residence in Guatemala in
1905, and also made it the centre of his business activities. He visited Germany
just before the outbreak of the Second World War, and then again in around
March 1939. In October of the same year, about a month after the war began,
he went to Liechtenstein and applied there for naturalization. This was granted
to him on 13 October 1939. After receiving the Liechtenstein passport he
applied for a Guatemalan visa. When he returned to Guatemala in 1940 the
change of his nationality was registered in the Register of Aliens. A similar
amendment was also made to his identity document, and the Civil Registry of
Guatemala issued another certificate to the same effect. In 1943 he was arrested
as a result of war measures and taken to the United States, where he was
interned for more than two years. After his release in 1946 he was not allowed
to return to Guatemala. He then left for Liechtenstein. In 1949, his properties
in Guatemala were confiscated. In 1951, Liechtenstein took up the matter of
Nottebohm and filed an application before the International Court of Justice
against Guatemala alleging wrongful acts and claiming restitution and
compensation.

For the purpose of invoking the jurisdiction of the Court, Liechtenstein relied
upon its own Declaration under Article 36(2) of the Statute dated 29 March
1950 and the Declaration made by Guatemala on 27 January 1947 under the
same Article of the Statute.

Guatemala objected to the jurisdiction of the Court on the ground that the
declaration it made had expired on 26 January 1952, a few weeks after the
filing of the application and long before the Court could adjudicate on the
case. Guatemala questioned the power of the Court under Article 36(6) of the
Statute, arguing that it was confined to the question of whether the dispute
was within the categories mentioned in Article 36(2) of the Statute. It urged
the Court not to pronounce upon the Declaration, which was valid only for a
specified term.

The Court held that it was an international tribunal, which was pre-established
by an international instrument defining its jurisdiction and regulating its
operations. It was also pointed out that it was the principal judicial organ of
the United Nations. Accordingly, in the absence of any agreement to the
contrary the Court like any other international tribunal, not being an arbitral
tribunal constituted by a special agreement by the Parties, had the power under
Article 36(6) to interpret the instruments, which govern its jurisdiction. It also
held that once the Court seized of the matter, it had to exercise its power, and
the lapse of the Declaration thereafter did not affect the jurisdiction of the
Court. The Court unanimously, therefore, rejected the preliminary objection
by an order issued on 18 November 1953.

Facts

Preliminary objections
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On the merits of the case, Liechtenstein claimed in its application restitution
and compensation on the ground that Guatemala had acted towards Nottebohm,
a citizen of Liechtenstein, in a manner contrary to international law. Guatemala,
on the other hand, argued that Liechtenstein’s claim was inadmissible. While
it relied on several grounds for this purpose, a primary ground on which it
sought to oppose the claim of Liechtenstein concerned the nationality of
Nottebohm, on whose behalf Liechtenstein had approached the Court. The
main issue in this case therefore revolved around the alleged irregularity of
Nottebohm’s naturalization in Liechtenstein or Nottebohm’s Liechtenstein
nationality.

The Court accordingly confined its examination to whether the naturalization
conferred on Nottebohm could be legally upheld as a basis for the proceedings
before the Court. The Court did not question the right of Liechtenstein to
grant its nationality to any person according to its laws. It was mainly concerned
with the legal right of that State at the international level to provide diplomatic
protection in respect of every person claimed as its nationals against another
State.

The central point that the Court stressed in this case was that, “nationality
is a legal bond having as its basis a social factor of attachment, a genuine
connection of existence, interests and sentiments”. The Court then found,
on the basis of the facts of the case, that Nottebohm did not have a bond
of attachment or a genuine link with Liechtenstein.

It was also of the opinion that Nottebohm continued to have a close connection
with Guatemala and that this was not affected by his naturalization in
Liechtenstein. For this reason, the Court came to the conclusion by 11 votes
to 3 that Guatemala was under no obligation to recognize the nationality
accorded by Liechtenstein, and hence that Liechtenstein did not have the right
to extend its diplomatic protection to Nottebohm against Guatemala.

The Nottebohm case is a standard citation on the question of “genuine
link”, which is central to the extension of diplomatic protection by a
State to its nationals. The fact that Nottebohm maintained close
connections with Guatemala, even after his naturalization in
Liechtenstein, seemed to have weighed heavily against the right of the
latter State to extend its diplomatic protection to him.

Main  issues

Decision

Note
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5.3 Barcelona Traction, Light and Power Co. Ltd.,
(Belgium v. Spain).

Preliminary objections, ICJ Reports 1961. New application, ICJ Reports 1964, pp. 6-
166. Second Phase, ICJ Reports 1970, pp. 3-357.

The Barcelona Traction, Light and Power Co. Ltd., (hereinafter called
Barcelona Traction) was a Canadian joint stock company formed in Toronto
(Canada) in 1911. The greater part of its share capital belonged to Belgian
nationals. Barcelona Traction also owned the shares of several other companies,
some of which were operating in Spain under Spanish law. The company was
chiefly concerned with the construction and operation of electric power plants.
As a result of a series of measures taken by the Spanish Government, Barcelona
Traction was adjudicated bankrupt in Spain on 12 February 1948, and later
subjected to liquidation measures. Canada made several representations to
Spain on behalf of Barcelona Traction, but did not succeed in getting its
grievances redressed. Later, Belgium took up the case of its nationals who
were significant majority shareholders of the company.

Belgium filed a case before the Court, invoking Article 36(1) of the Statute of
the Court. In particular, it relied on Articles 2 and 17 of the Treaty of
Conciliation, Judicial Settlement and Arbitration between Belgium and Spain
of 19 July 1927.

Belgium claimed that the Spanish authorities acted contrary to international
law against Barcelona Traction, which resulted in damage to the company
and its shareholders. Accordingly, Spain was under an obligation to restore in
full to Barcelona Traction its property, rights and interests, and ensure
compensation for all other losses. Alternatively, Spain should pay Belgium
compensation equivalent to the value of the property, rights and interests of
Barcelona Traction. As another alternative, Spain should at least pay to Belgium
compensation equivalent to the amount of shares of the capital of Barcelona
Traction owned by Belgian nationals, together with the amount of the sums
standing due on 12 February 1948 in favour of Belgian nationals.

Before the Court could proceed with the matter on the basis of the memorial
filed by Belgium and the preliminary objection raised by Spain, Belgium
informed the Court, in accordance with Article 89 of the Rules of the Court,
that it wished to withdraw from the case. Later Belgium and Spain engaged in
negotiations, but as these did not result in any agreement, Belgium presented
a new application in 1992 for the Court to hear the case.

In its first preliminary objection, Spain contended that the discontinuance
of the proceedings earlier precluded the applicant from recommencing
the proceedings.

The Court agreed with Spain that discontinuance was a procedural matter
and should be examined in the context of the circumstances of the case.

Facts

Preliminary objections

Main  issues
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However, the Court rejected Spain’s argument that discontinuance signified
renunciation of any further right of action unless the right to start new
proceedings had been expressly reserved. In the absence of any clear intention
on the part of Belgium to renounce its right to recommence the proceedings
at the time of seeking discontinuance, the burden of proof was placed on
Spain to show that such discontinuance meant actual renunciation of that
right. According to the Court, Spain could not offer any such evidence, and in
particular it found that Spain, when agreeing to the request of Belgium for
discontinuance under Rule 89, had not attached any conditions.

The Court also rejected the contention of Spain that Belgium, by its conduct,
had misled Spain about the significance of the discontinuance of the proceedings
before the Court. Such a conduct, Spain argued, amounted to an estoppel,
precluding Belgium from exercising the right to recommence the proceedings
before the Court. In the view of the Court, Spain had been unable to establish
any misleading intention on the part of Belgium, and by recommencing the
proceedings Belgium had not put Spain at any disadvantage. According to the
Court, Spain would be able to raise all the objections to the jurisdiction of the
Court, which it had contemplated pleading prior to the discontinuance of the
proceedings.

Spain also argued that recommencement of the proceedings was contrary to
the spirit of the Hispano-Belgian Treaty of Conciliation, Judicial Settlement
and Arbitration of 19 July 1927, which, according to Belgium, conferred
jurisdiction upon the Court. The preliminary procedure before discontinuance
was said to have already exhausted the basis of the jurisdiction provided by
the Treaty and it could not therefore be relied upon once again. The Court
rejected this argument and held that the procedures established by the Treaty
could not be regarded as exhausted so long as the right to bring new proceedings
existed and until the case had been prosecuted to a judgement.

The second preliminary objection related to the combined effect of Article
17(4) of the 1927 Treaty, which provided for disputes between parties
thereunder to be submitted to the Permanent Court of Justice, and Article
37 of the Statute of the ICJ, which transferred the subsisting competence
of the PCIJ to consider a case to the ICJ.

Spain argued that the termination of the PCIJ had also resulted in the termination
of obligations under Article 17(4) of the Treaty in respect of Spain because
Spain originally had not been a member of the United Nations when it was
formed, and of which the Statute of the Court was an integral part. Spain
argued that it had become a member of the United Nations, and hence to the
Statute of the Court, only in December 1955, and because of the gap between
1945 and 1955, Article 37 of the Statute could not be treated as a basis to
revive the obligations Spain had had under Article 17 of the Treaty. The Court
rejected this argument. It considered that Article 37 imposed three conditions
which the Belgian application fully met: the Treaty of 1927 was in force and
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Article 17(4) was an integral part of that Treaty; both the parties to the dispute
were parties to the Statute; and the matter was referred to the ICJ as the
competent forum. The Court further held that once the obligation was revived,
it could operate only in accordance with the Treaty that provided for it and
continued to relate to any dispute arising after the Treaty came into force. For
this reason, the Court rejected the second preliminary objection.

The third preliminary objection related to the capacity of Belgium to
espouse the claims of Belgian nationals, which, according to Spain, were
different from the interests of Barcelona Traction. The fourth preliminary
objection related to the exhaustion of local remedies.

In view of the mixed questions of law and facts, and particularly, in view of
the close relationship between the questions raised in the third and fourth
preliminary objections and the issue of denial of justice, which is a question
relating to merits, the Court attached them to the merits of the case.

The Court first addressed itself to the right of Belgium to exercise diplomatic
protection of Belgian shareholders in a company incorporated in Canada. The
complaint concerned  measures taken not in relation to Belgian nationals, but
to the company itself. The Court noted that in municipal law the concept of
company was founded on a firm distinction between the rights of the company
and those of the shareholders. Accordingly, only the company was endowed
with a legal personality, and only it could pursue a legal action on its own
behalf in respect of injuries suffered, even if such an injury in fact was also an
injury to several of its shareholders. In the present case, the measures
complained about were not aimed at shareholders directly, and the injury
suffered was a consequence of such measures against the company itself.

The Court also considered whether there might not be, in the present case,
special circumstances serving as exceptions to the general rule. Two situations
were studied: (a) the fact that the company had ceased to exist; and (b) whether
the  protecting State of the company lacked the capacity to take action. The
Court found that while Barcelona Traction had lost all its assets in Spain and
had been placed in receivership in Canada, the corporate entity of the company
had not ceased to exist, nor had the company lost its capacity to take corporate
action. Similarly, there was no dispute about the incorporation of the company
in Canada where it had its registered office, and about the company’s Canadian
nationality, which was generally acknowledged. Canada, therefore, being the
national State of the company, in fact had exercised protection for Barcelona
Traction for a number of years. According to the Court, whatever the reasons
for the Canadian Government’s change of attitude, which resulted in that
Government not acting on behalf of Barcelona Traction after a certain point in
time, that fact could not constitute a justification for the exercise of diplomatic
protection by another State.  In the view of the Court, Canada continued to
retain its capacity to protect Barcelona Traction.

Decision
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Belgium argued that it could make a claim when investments by its nationals
abroad were prejudicially affected and thereby affected the State’s national
economic resources. However, the Court noted such a right could only exist
in the form of a treaty or a special agreement, which Belgium could not establish.
Belgium further based its rights to espouse the claims of its nationals,
shareholders in Barcelona Traction, on grounds of equity. The Court rejected
this also on the ground that acceptance of any such right on the part of Belgium
would open the door to competing claims on the part of different States,
which would create a climate of insecurity in international economic relations.

In view of the above, the Court held that the third preliminary objection was
valid.

The Court did not consider it necessary to deal with the fourth preliminary
objection on the exhaustion of local remedies, as it upheld the third preliminary
objection.

By 15 votes to 1 the Court further held that it had no jurisdiction. Despite this
vote, three judges supported only the operative portion of the judgement for
different reasons. Judge Tanaka felt that the third and fourth preliminary
objections should have been dismissed, and that the Belgian Government’s
allegation concerning the denial of justice was unfounded. Judge Jessup came
to the conclusion that a State, under certain circumstances, had a right to
present a diplomatic claim on behalf of shareholders who were its nationals,
but Belgium had not succeeded in proving the Belgian nationality, between
the critical dates, of those natural and juristic persons on whose behalf it had
sought to claim. Judge Gross held that it was the State whose national economy
was adversely affected that possessed the right to take action but that proof of
Barcelona Traction’s direct connection to the Belgian economy had not been
produced.

Of the other 12 members of the majority who supported the operative
paragraphs of the judgement, several appended separate opinions. Judges
Fitzmaurice, Tanaka and Gross felt that the measures taken by the Spanish
authorities were in the nature of expropriation, amounting to confiscation,
which was contrary to international law, as claimed by Belgium. Some judges
felt that, by denying the jus standi of Belgium and refraining from pronouncing
upon the fourth preliminary objection on exhaustion of local remedies, the
Court had missed an opportunity to contribute to the clarification and
development of international business litigation and international economic
relations in international law, and even simply the general international law
obligations in the sphere of the treatment of foreigners.  (See the separate
opinions of Judges Fitzmaurice, Jessup and Tanaka.)

During the extended proceedings of this case, a variety of controversial
legal issues were considered. Diplomatic protection of corporations and
shareholders as juridical and natural persons, and the right of a third

Note
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State, not being a State of legal incorporation, were primary issues.
Other issues included: the distinction between injury to the rights of a
company and injury to the interests of shareholders, and lifting of the
corporate veil to determine effective nationality; the application of the
test of a genuine link to corporate entities; and in general the status and
personality of a company in international law. The issue of whether
disguised appropriation amounts to confiscation was yet another issue.
The Court did not offer any conclusive pronouncements on any of these
issues. This case is presently being cited for yet another obiter dictum,
on the existence and nature of the erga omnes obligations which States
owe to the entire international community, as opposed to obligations
States owe to each other in a bilateral or limited multilateral relationship.

5.4 Elettronica Sicula S.p.A. (ELSI) case (United States v.
Italy)

ICJ Reports 1989.

ELSI S.p.A. (ELSI), an Italian corporation, wholly owned by the United States
Corporation, Raytheon Company (Raytheon), which held 99.16 per cent of
the shares, and its subsidiary Machlett Laboratories (Machlett), which held
the remaining 0.83 per cent, was established in Palermo, Italy, where it produced
electronics components. It had a workforce of 900 employees and produced
five major product lines: microwave tubes, cathode-ray tubes, semiconductor
rectifiers, X-ray tubes and surge arrestors.

ELSI ran into economic trouble from 1967, and the American corporation
attempted to make it self-sufficient in Italy through Italian partners. These
attempts, however, failed and the American corporation seriously considered
closing and liquidating ELSI to minimize its losses. ELSI also issued dismissal
notices to its workforce. The Mayor of Palermo reacted to the threatened
closure of the plant and dismissal of the workforce on 1 April 1968 by issuing
an order for immediate requisitioning of the plant and related assets for a
period of six months. ELSI filed an administrative appeal against the requisition
order to the Prefect of Palermo.

A bankruptcy petition was also filed by ELSI on 26 April 1968 on the ground
that the requisition of the company had resulted in the company losing control
of the plant, which in turn did not allow it to avail of its immediate source of
liquid funds for paying debts and bills. The Palermo Tribunal issued a decree
of bankruptcy on 16 May 1968. Meanwhile the Prefect of Palermo annulled
on 22 August 1969 the requisition order issued by the Mayor of Palermo. The
Court of Appeal of Palermo also awarded damages caused by loss of use of
the plant during the period of requisition in response to a petition filed by the
trustee in bankruptcy. The Court of Cassation upheld this decision in 1975,
and the bankruptcy proceedings were closed in November 1975. However,
the amounts realized were not sufficient, and no surplus remained for

Facts
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distribution to the shareholders (i.e. to the American Corporation and its
subsidiary).

In 1974, the United States transmitted a note to Italy enclosing a claim on
behalf of Raytheon, based on several alleged violations of the Treaty of
Friendship, Commerce and Navigation (FCN) concluded between Italy and
the United States.

The United States also submitted an application to the ICJ, in accordance
with the terms of Article 36(1) of the Statute of the Court, seeking a declaratory
judgement on the direct injury to the United States through infringement of its
rights under the FCN Treaty, independent of the dispute over the alleged
violation in respect of Raytheon and Machlett. Further, according to the wishes
of the parties, this case was submitted to the Chamber of the Court under
Article 26 of the Statute of the Court.

Italy raised objections to the United States application on the ground that the
American companies had not exhausted the local remedies available to them
in Italy. The parties, however, agreed to deal with this objection within the
framework of merits.

The United States claimed that Italy, by its actions with respect to an Italian
company, ELSI, which was wholly owned by United States companies, had
violated certain provisions of the FCN Treaty of 1948 between the two parties
and the Supplementary Agreement, 1951 thereto. The United States claimed
reparations from Italy for the losses suffered by ELSI.

At the outset, the Court rejected the Italian objection that the United States
companies had not exhausted the local remedies available in Italy. Before doing
so it rejected two United States arguments:  first that the requirement of
exhaustion of local remedies was not applicable to the present case as its
claim was based on the FCN Treaty; and second, that Italy could not raise that
objection, as it had not indicated until the time of filing of the counter-memorial
that the parties could plead their case before United States courts in accordance
with their rights under the FCN Treaty. While rejecting the Italian objection,
the Court held that Italy had not shown the existence of a local remedy. Further,
since Italy could not satisfy the Chamber that there clearly remained some
remedy which Raytheon, independently of ELSI, ought to have pursued and
exhausted, it could not accept Italy’s objection on the ground of non-exhaustion
of local remedies.

As to the merits, the majority of judges found that it had not been sufficiently
established that an orderly liquidation of ELSI’s assets would still have been
feasible at the time of its requisitioning. Accordingly, in its view, the requisition
order had not interfered with the control and management of the company in
any real sense. Thus the Chamber felt that the requisition, while unlawful, was
not the cause of ELSI’s bankruptcy.

Preliminary objections

Decision

Main issue
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The Chamber also dismissed the United States claims alleging violation of
Article V(1) and (3) of the FCN Treaty, which were concerned with the
protection and security of nationals and their property. It noted in this regard
that although the requisition could be an expropriation, it was not so in the
present case, since ELSI was already under an obligation to file for bankruptcy.

The Chamber also held that the requisition order did not violate Article 1 of
the Supplementary Agreement to the FCN Treaty, which prohibited arbitrary
or discriminatory measures. According to the Chamber, arbitrariness would
require more than mere unlawfulness. As the requisition order was made
consciously, in the context of an operating system of law and of appropriate
remedies of appeal, it could not be considered arbitrary.

Finally, the Chamber stated that it was ELSI’s precarious financial situation
that deprived its shareholders from disposing of the company’s properties in
an orderly manner, and that their loss therefore was not due to any action
taken by the Italian authorities. Accordingly, there had been no violation of
Article VII of the FCN Treaty, which provided for the rights of the parties to
dispose of their property and interests.

In view of the above, the Chamber first unanimously rejected the Italian
objection to consider the United States’ application, and second, by 4 votes to
1, found that Italy did not commit any  breach of the FCN Treaty of 1948
between the parties, or of the Supplementary Agreement of 1951.

This case illustrates the possibility of utilizing the Chamber procedure
of the Court. The issues involved were of essentially commercial and
economic interest and based on a bilateral treaty. It clarifies the principles
concerning “estoppel”. On the matter of exhaustion of local remedies,
while the Court held that it was a principle applicable in this case, it
found that there existed no remedies for the United States companies to
exhaust independently of remedies available to ELSI, which had been
exhausted.

Note
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6. ICJ:   A FORUM FOR SUBMISSION AND
CONSIDERATION OF ECONOMIC DISPUTES

The suitability of referring economic disputes to the ICJ is generally recognized.
In fact it is said that there is nothing in the Statute of the Permanent Court,
and now the International Court of Justice, that prevents States from referring
extra legal or non-legal matters, such as political, economic and financial
matters, for a decision.31 Similarly, it has also been observed that

“the competence of the Court is already wide, and there is nothing in the
nature of the Court or its experience, which suggests that the Court would
be unable to deal with any particular category of disputes”.32

Further, from the cases discussed in this module, it can be seen that the Court
has been quite willing to deal with disputes involving trade, investment and
the economic rights of States and individuals.

Economic disputes were submitted during the inter-war period either to
arbitration or to the Permanent Court of International Justice (PCIJ), which
was established in 1921 as part of the system of the League of Nations. Even
though the Statute of the Permanent Court of International Justice allowed
States to confer compulsory jurisdiction upon the Court through declarations
made under an optional clause, the basic feature of the jurisdiction of the
PCIJ, like that of the ICJ, was consent of States parties to a dispute. In this
sense, the jurisdiction of the Court was similar to that of international arbitral
tribunals, which are established by a special agreement between the parties to
a dispute. Even after the creation of more specialized regimes to deal with
economic disputes, such as the dispute settlement procedure of the World
Trade Organization, and the possibility of referring certain class of economic
disputes to the International Court of Justice cannot be ruled out.

The advantage of referring a case to the ICJ is that the parties do not have to
bear the expenses of the Court, which is not the case in respect of the arbitral
tribunal. The decision of the ICJ is immediately binding on the parties to a
dispute without the need for additional ratification or confirmation by another
body. Further, the Court’s response to particular questions on rules and
procedures and questions of admissibility is predictable given the well-
developed jurisprudence of the Court on these matters. In addition, being a
principal organ of the United Nations, a decision rendered by the Court, for
all the judicial caution it exhibits, gives it the opportunity not only to advance
the cause of development of international law, but also to put on the decision
the imprimatur of the international community.

31Lord McNair(1957), p. 11.
32 Allot P (1972), pp. 128-158, at p. 157
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This may be illustrated by reference to the Barcelona Traction case
(1970),33 a typical dispute involving economic interests. In that case,
the observations of the Court on the nature of erga omnes obligations,
which are owed to the entire international community, has given rise to
a whole new doctrine of international law based on the interests of the
international community distinct from the traditional bilateralism among
States.

Accordingly, where issues of greater interest to the international community
arise in a given case, even if the subject matter of the dispute is essentially
economic in nature, it would appear desirable to submit such a case to the
ICJ.

A few more points with reference to the Statute of the Court are useful to
note which show the flexibility that exists in the jurisdiction of the Court to
deal with  economic disputes.

According to Article 36(2)(c), States parties to the Statute of the ICJ
may refer to it all legal disputes concerning “the existence of any fact
which, if established, would constitute a breach of an international
obligation.” Further, under sub-paragraph (d) of the same Article, legal
disputes concerning the “nature and extent of the reparation to be made
for the breach of an international obligation” may also be referred to the
Court.

In this connection, it may be noted that the facts, the existence of which the
Court is called upon to determine, could be of any kind, and they could clearly
be economic facts, considerations and circumstances.

Even though the Court is called upon to decide upon the dispute submitted to
it in accordance with international law, it need not pronounce a judgement in
every matter that is referred to it. It could suspend or discontinue its
proceedings, either upon a request made by one of the parties or on its own
initiative, with a view to helping States arrive at an agreement by negotiation
in good faith or by any other means. It could render declaratory judgements,
upon a request from the Applicant State to the dispute, to clarify the rights
and obligations of the parties involved without having to deal with allegations
of violation of obligations.

From the jurisprudence of the Court, it is also amply established that economic
disputes are as much justiciable as any other disputes.34 Further, States have
treated economic disputes as fit cases for submission to the Court. This is
evident from the many declarations they have filed under Article 36(2) of the
Statute of the Court.
33 See Second Phase, ICJ Reports (1970), paragraphs 33-34 at p. 605.
34 See Wellens K (1996), p. 252.
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According to one study of economic disputes dealt with by the Court,
relevant cases were classified into three categories: (i) where economic
facts, factors and circumstances are relevant to a case but fall outside
the scope of judicial function; (ii) those which are relevant but do not
constitute the core of the matter; and (iii) economic rights and obligations
which have been the subject matter of the dispute.35

Cases involving delimitation of land and maritime boundaries are essentially
disputes about sovereignty over natural resources and the exercise of sovereign
rights of States. Even though disputes concerning these matters would involve
economic rights and obligations, they are of a different class and raise broader
issues of international law. Hence the scope of our study is limited to those
cases where economic rights, trade and investment issues are directly part of
the subject matter of a dispute.

35 Ibid.
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7. TEST YOUR UNDERSTANDING

After having studied this module, the reader should be able to answer the
following questions.

1. What is the relationship between the ICJ and PCIJ? Under what
conditions is  jurisdiction conferred upon the PCIJ or a tribunal that
might have been instituted by the League of Nations, devolve upon the
ICJ?

2. Can a State not giving its consent under Article 36(1) or (2) of the ICJ
Statute initiate a case before the World Court?

3. Can the jurisdiction of the Court be found on the basis of
recommendations made by the Security Council between the parties to
a dispute in accordance with Article 36(3) of the Charter?

4. What is the role of a judge ad hoc in the ICJ, and how is one appointed?
5. What is the basis of jurisdiction of the ICJ?
6. For unilateral declarations filed under Article 36(2) of the Statute with

different reservations, as between an applicant State and a respondent
State, how is the jurisdiction of the Court constructed/defined on the
basis of reciprocity?

7. What is an “automatic reservation” and is it a valid reservation?
8. What are the conditions governing devolution of jurisdiction of the PCIJ

over the ICJ in respect of: a) Article 36(1), and b) Article 36(2)?
9. What is the role of the “time factor” in determining the jurisdiction of

the Court under Article 36(2) of the Statute?
10. Do the conditions specified in Article 36(3) limit the discretion of a

State in specifying reservations to a declaration filed under Article 36(2)
of the Statute?

11. Can the Court order interim measures of protection suo moto when
parties to the dispute have not specifically requested them?

12. Is it necessary for the Court to first find the jurisdiction in the case
before it can indicate the interim measures of protection?

13. What kind of preliminary objections to the jurisdiction of the Court can
be raised? How are they treated in the practice of the Court?

14. Can a third State intervene in the proceedings before the ICJ?  If so, on
what terms and conditions?

15. Can a judgement rendered by the Court be revised later?  If so, on what
grounds?

16. How is the judgement of the ICJ enforced?
17. Can the ICJ proceed with a case if one of the parties does not appear, or

if a party withdraws from the proceedings of the Court?
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8. HYPOTHETICAL CASES

Case No. I

Transatlantic Company is incorporated in country A.  It makes investments in
mining operations in country X. Country B gains independence from country
X, and the mining operations in which Transatlantic Company made investments
come under the jurisdiction of the country B. Country B nationalizes the
operations and takes over the properties of the Transatlantic Company. The
investments had been made in accordance with an agreement between countries
A and X and a contract entered into between  Transatlantic Company and
country X.

The mining operations were nationalized with a nominal payment of
compensation.  Transatlantic Company filed a case before the local courts of
competent jurisdiction.  The case could not be taken up for more than a year
due to the heavy load of cases pending before the courts of B.

Country A then takes up the matter for speedy resolution of the economic
dispute between Transatlantic Company, which is a national of A.  B declines
responsibility for the agreement concluded with country X. Country A contends
that it should accept responsibility as a successor State and offers to submit
the matter to arbitration, but  B refuses that offer.

Country X files a declaration accepting compulsory jurisdiction of the ICJ
under Article 36(2), which came into effect five years before the separation of
country B from country X.  B filed a declaration when it became independent,
but with a reservation that it would not cover disputes arising from situations
prior to its independence. Country A makes an application to the ICJ requesting
that it,

1. Adjudge and declare that country B, as a successor State to country
X, committed an internationally wrongful act violating the terms
of agreement between countries A and X;

2. Adjudge and declare that country B is guilty of denial of justice to
Transatlantic Company, a national of country A;

3. Adjudge and declare that country B should immediately rescind
the order of nationalization, and immediately restore ownership
and management to Transatlantic Company and pay compensation
for the loss suffered by the  company  since the takeover.

Country A also asks for interim measures of protection obliging country B to
refrain from taking any action with regard to the assets of the company that
would prejudice an effective implementation of the decision of the ICJ.

1. What are the options available to country B in responding to the
application of country A before the ICJ?
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2. What kind of objections could B raise against the jurisdiction of
ICJ?
(a) Against the interim measures of protection sought.
(b) Against the merits of the case.

3. Should B appear before the court, or send the objections and not
appear before the court, or keep silent and let the court come to
its own conclusion on the basis of documents and submissions
made by country A, which it believes provides no basis for the
jurisdiction of the ICJ?

Case No. II

Country A enacted national legislation to protect the environment.  According
to this law, fishermen, including foreign fishermen, cannot engage in fishing
either in its exclusive economic zone or in areas of the high seas adjacent to
the zone without conforming to the rules and regulations enacted by country
A fixing quotas for the fishermen and the duration of time they can engage in
such fishing from season to season. World Wide Fishing Ltd., (hereafter referred
to as “fishing company”) is a company incorporated in country B but the
nationals of country C hold substantial shareholdings in it.  The fishing company,
which traditionally engages in fishing in the high seas adjacent to the exclusive
economic zone of country A, is therefore affected by the new law of that
country.

Country B does not question the law of country A as it has a similar law of its
own.  Therefore, the shareholders of the fishing company persuade country C,
of which they are nationals, to take up the case of the fishing company with
country A with a view to allowing it to continue to fish in the high seas without
the restrictions imposed by country A.  Country C lodges a protest with country
A challenging the validity of laws and regulations of country A as a violation
of the rights of States and the freedom of the high seas.

Country A rejects the claim of country C on the ground that under international
law, country C does not have the right to sponsor the claim of the fishing
company which is incorporated in country B.  In any case, it points out that
the aggrieved company or its shareholders, being foreign nationals, should
first seek local remedies available in its domestic jurisdiction. Under the law
of country A, which is in question, there is a provision for aggrieved persons,
including foreign nationals, to appeal to a board of trustees responsible for
environmental protection. The decisions of the board can further be appealed
against in the higher courts of country A.

Country C is a party to the optional jurisdiction of the ICJ, having filed a
declaration under Article 36(2) of its Statute.  The declaration of country C
reserved against the jurisdiction of the ICJ any dispute in respect of matters
that it considers as being within its domestic jurisdiction.  Country A is also a
party to the optional jurisdiction of the ICJ, and its declaration had no
reservations.
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Country C files an application before the ICJ challenging the validity of the
law and regulations of country A as a violation of international law and, in
particular, the rights and freedoms of the high seas enjoyed by Country C and
all States.

Indicate the possible objections country A could raise to the jurisdiction
of the Court.

1. Could country A take advantage of the reservations made by
country C to its declaration?

2. Could country A argue that the claim of country C is essentially a
case of diplomatic protection that it is not entitled to give the
fishing company, which is a national of country B?

3. Could country A further argue that environmental protection is a
higher priority, and that such protection cannot effectively be
accorded if a strict demarcation between the exclusive economic
zone and the high seas is maintained?

4. In any case, as long as effective local remedies are available within
the domestic jurisdiction of country A would the ICJ have a locus
standi to entertain the dispute between countries A and C?

Identify possible grounds on which country C could seek and sustain its
case against country A.

1. Could country C argue that freedom of the high seas is a well
established principle of customary and conventional law, and that
all States are free and equal in the enjoyment of these rights, and
that accordingly, no State can impose its national laws and
regulations on activities within the high seas?

2. Could country C also argue that even though the dispute involved
the interests of its nationals, it has also direct interest in preserving
its own rights and freedoms as against the unlawful laws and
regulations of country A.

3. Could country C further argue that where the interests of States
are involved, there is no need for country C to let its nationals
first seek local remedies otherwise available under the laws of
country A.
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Introduction

War crimes, crimes against humanity, aggression and genocide – international law recognises 
many international crimes. None of these, however, attract the same attention as genocide 
does. When allegations of genocide are raised, the world pricks up its ears. Using the term 
genocide can have far-reaching implications.

1. The historical background

Genocide is not a new phenomenon. Even classical writings recount instances of mass killings, 
and the colonial era witnessed numerous cases of genocidal violence both in North and Latin 
America as well as in Africa. The Holocaust was neither the first nor the last genocide.
 Nonetheless, it was the extermination of the European Jews that gave rise to international 
law defining and prohibiting the crime of genocide. In 1944, the Polish lawyer Raphael Lemkin 
created the very term ‘genocide’, joining the Greek word ‘genos’ (race, nation or tribe) and the 
Latin suffix ‘cide’ (from ‘caedere’, to kill). Lemkin had managed to escape the Holocaust via 
Sweden before reaching the United States where he published Axis Rule in Occupied Europe, a 
detailed account of the occupation regime imposed by Nazi Germany.

Genocide according to Lemkin

In this book, Axis Rule in Occupied Europe, Lemkin introduced the concept of genocide, 
defining it as: ‘the destruction of a nation or of an ethnic group […] a coordinated plan of 
different actions aiming at the destruction of essential foundations of the life of national 
groups, with the aim of annihilating the groups themselves. The objectives of such a plan 
would be disintegration of the political and social institutions, of culture, language, na-
tional feelings, religion, and the economic existence of national groups, and the destruc-
tion of the personal security, liberty, health, dignity, and even the lives of the individuals 
belonging to such groups. Genocide is directed against the national group as an entity, 
and the actions involved are directed against individuals, not in their individual capacity, 
but as members of the national group.’ 

The Crime of Genocide and International Law
Martin Mennecke
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Lemkin’s work was clearly motivated by his personal experience of the war and the Holocaust, 
including the loss of dozens of family members. However Lemkin also built on his earlier work 
concerning atrocities committed against the Armenians and in various European colonies.

Nuremberg War Crime Trial

In 1945 and 1946 the triumphant allied forces installed the International Military Tribu-
nal at the German city of Nuremberg. Here some of the most important captured Nazi 
suspects were tried and in most cases convicted. Among them were Hermann Göring, 
Arthur Seyss-Inquart, Albert Speer and Joachim von Ribbentrop. Adolf Hitler, Joseph 
Goebbels and Heinrich Himmler were not tried because they had committed suicide at 
the end of the war.

At the Nuremberg trial, the new concept of genocide did not play any significant role. As a mat-
ter of fact, genocide was not incorporated into the rules establishing the Nuremberg Tribunal 
that was to hear the cases against the political and military leadership of Nazi Germany. This 
was in part due to the fact that Lemkin’s invention of the term ‘genocide’ did not yet exist 
under international law. Immediately after the war, the attention did not centre on the policy 
of extermination, but on Nazi Germany’s wars of aggression which were referred to as ‘the 
supreme crime’. Lemkin was not pleased with this. He had personally travelled to Nuremberg 
to lobby for the inclusion of genocide charges into the proceedings, but to no avail. Lemkin 
redirected his efforts towards lobbying the newly founded United Nations to adopt a legal 

Dr. Raphael Lemkin, 12 Sep-
tember 1948 
Source: United Nations
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instrument prohibiting genocide – and so it did in 1948, just four years after Lemkin had 
published his first thoughts on genocide. 
 At the time, the UN Genocide Convention was considered a milestone. The euphoric as-
sessment of the new genocide treaty was, however, not a sentiment shared by all observers. 
International law professor Georg Schwarzenberger commented that the ‘whole Convention is 
based on the assumption of virtuous governments and criminal individuals, a reversal of the 
truth (…) [T]he Convention is unnecessary where it can be applied and inapplicable where it 
may be necessary. It is an insult to intelligence and dangerous (…) [and will] prove on examina-
tion to mark no real advance.’
 Today, we know that the critics were not totally wrong. The pledge given in the preamble of 
the Genocide Convention ‘to liberate mankind from such an odious scourge’ in order to avoid 
for the future such ‘great losses on humanity’, this pledge has not been realised. Instead the 
period after 1948 also saw numerous instances of genocidal violence, turning the 20th century 

Nuremberg War Crime Trial, defendants dock
Source: National Archives and Records Administration



148 into what some have called the ‘century of genocide.’ The writer David Rieff therefore once 
quipped that the pledge of ‘never again’ only could be understood to mean ‘never again will 
Germans kill Jews in Europe’. 

2. The UN Genocide Convention on the Prevention and Punishment of the Crime of Genocide

The UN Genocide Convention was adopted by the UN General Assembly on 9 December 1948, one 
day after the Universal Declaration of Human Rights was passed by the same forum. The treaty 
was drafted and negotiated under the auspices of the United Nations – therefore the reference 
to the UN in the title of the instrument – but is otherwise an independent international treaty 
among states and not linked to the United Nations as such. As with all international treaties, 
the Genocide Convention only became a binding legal instrument once a sufficient number of 
states had formally agreed to be bound by this new treaty. This was the case on 12 January 1951 
and since then, the Genocide Convention has been in force and applies to its member states. 
This means that crimes committed prior to 1951 cannot be legally prosecuted under the Geno-
cide Convention. This is true, for example, for both the Armenian mass killings, the murderous 
persecution of the Sinti and Roma and the Holocaust. That being said, one can of course still 
apply the label ‘genocide’ to these and other crimes outside the courtroom.
 Today the UN Genocide Convention counts 142 member states. This means that more than 
50 states have not yet ratified the Genocide Convention, including states such as Somalia and 
Japan. This does not mean, however, that these states can commit genocide without violating 
international law. Instead these states are bound by what is called customary international 
law, building on the long-standing general practice and legal opinion of the international com-
munity of states pursuant to which genocide is a crime under international law. This has been 
confirmed in numerous international judgements. Indeed, the prohibition of genocide is said to 
enjoy jus cogens status.

Jus cogens

This is a Latin term meaning ‘compelling law’. It refers to a special category of internation-
al law norms which are considered to be peremptory so that no state can legally deviate 
from them. Other norms with a jus cogens status include the prohibition of slavery and the 
prohibition of torture. International law does not explicitly regulate, however, what the 
consequences of a violation of a jus cogens norm are.

2.1 Provisions

The UN Genocide Convention consists of nineteen provisions. The Convention outlines how 
member states are to deal with the crime of genocide and puts great emphasis on how to 
punish it, including several provisions that refer to criminal law and the accountability of indi-
viduals. At the same time the Genocide Convention could be characterised as a human rights 



149instrument, as it sets out to protect the right of existence of certain groups listed in the treaty. 
Finally, the Genocide Convention also deals with states and their responsibilities, as it concerns 
their options and duties as regards the prevention and punishment of the crime of genocide. 
The UN Genocide Convention is thus an international treaty that both deals with human rights 
issues, questions of criminal law and state responsibility. 
 Turning to specific provisions of the Genocide Convention, Article 1 stipulates that member 
states ‘undertake to prevent and punish the crime of genocide’. In Article 2 the treaty defines 
the crime of genocide. Remarkably, the Genocide Convention does not establish any specific 
institutions such as a court or a committee to supervise the implementation of the aforemen-
tioned duties. Article 6 refers to an international penal tribunal, but the treaty stops short of 
establishing it – reflecting the lack of political will to do so at the time of the treaty’s drafting. 
In Article 9 the Genocide Convention refers to an actual tool to address genocide: state par-
ties to the treaty can take disputes with other member states concerning the Convention to 
the International Court of Justice (ICJ). This court does not deal with questions of individual 
criminal accountability, but settles inter-state disputes. In practice, however, this reference to 
the ICJ has not resulted into very many cases.

3. The definition of genocide under international law

The body of scholarly literature on genocide contains an abundance of definitions of genocide. 
Many genocide scholars present their own, personal definition of genocide, and that leads to 
different cases being included in the discussion. In international law, things are in a sense more 
simple as regards what is genocide: there is only one definition and that has been the same 
ever since the UN Genocide Convention was adopted in 1948. Governments have had numerous 
opportunities to amend the original definition to address any shortcomings or new develop-
ments – but never have done so. As late as in 1998, on the 50th anniversary of the Genocide 
Convention, states decided to use the original definition word by word when drafting the 
treaty establishing the new International Criminal Court. This is interesting to note because 
one of the reasons that genocide scholars keep on designing new definitions is that the legal 
definition has been widely criticised ever since its adoption. 

Definition

In the present Convention, genocide means any of the following acts committed with 
the intent to destroy, in whole or in part, a national, ethnical, racial or religious group, 
as such: 
(a) Killing members of the group; 
(b) Causing serious bodily or mental harm to members of the group; 
(c) Deliberately inflicting on the group conditions of life calculated to bring about its 
physical destruction in whole or in part; 



150 (d) Imposing measures intended to prevent births within the group; 
(e) Forcibly transferring children of the group to another group.

3.1 Intent

A first reading of the definition allows us to make several important observations. First, the 
definition is composed of two equally important parts describing respectively the perpetra-
tor’s intent and then the actions (in letters a-e) that can constitute genocide. Concerning the 
perpetrator’s intent, the definition requires a very specific intent, i.e. the intent to focus on 
destroying one of the protected groups and not merely the intent to commit one of the geno-
cidal acts. The question is thus not only whether the perpetrator wanted to kill an individual 
person – but whether he or she did so intending to destroy the group the victims belonged to.
 This form of intent is difficult to prove; in court proceedings, judges often infer the intent 
from the actual events on the ground, for example from speeches or writings authored by the 
perpetrator. Only if both requirements, including the special intent, are met in a given situa-
tion, can one conclude genocide has been committed in terms of international law.
 Secondly, and quite different from what one might expect, the legal definition of genocide 
includes under relevant acts not only ‘killing’, but also other forms of conduct including, for 
example, the forcible transfer of children. It is important to note that legally speaking genocide 
does not require mass killings or gas chambers, but can be committed in different ways – it all 
depends on whether the perpetrator has the requisite intent.
 Thirdly, the legal definition of genocide only protects certain groups against destruction, 
i.e. national, religious, racial and ethnic groups. This listing is not open-ended or exemplary – 
there are these four groups, no more.
 Fourthly, the legal definition does not define genocide as the total annihilation of a group, 
but makes it a crime to intend to destroy any of these groups in whole or in part. Thus even a 
brief first survey shows that genocide under international law is quite different from how the 
layman might define it.

4.  Difficulties in practice

Two international tribunals have, in the cases concerning the war in the Former Yugoslavia 
and the Rwandan genocide, applied the legal definition of genocide and shed more light on its 
scope and meaning. There are two aspects which deserve our particular attention. As stated, 
the genocide definition provided by the UN Genocide Convention only protects four specified 
groups. This has been widely criticised as being too limited and arbitrary, but it can only be 
changed by those making international law, i.e. states. The work of the tribunals identified 
another issue: who exactly is protected as a ‘national, ethnic, racial and religious group’? Scru-
tinising the Rwandan genocide it all of a sudden appeared that the two prevalent groups – the 
Tutsi and the Hutu – spoke the same language, shared the same customs and were both Chris-



151tian. How could the victims then be a distinct ‘ethnic’ group? It took the judges of the relevant 
tribunal, the International Criminal Tribunal for Rwanda, several years to work out a convincing 
answer. Now it is generally accepted that the question is not whether the victim group lives 
up to some abstract definition for ethnic groups taken from an encyclopaedia, but whether 
the perpetrators have perceived the victims as members of a distinct ethnic, racial etc. group.
 Another important question facing the international tribunals was what to make of the defi-
nition’s reference to destroying the group ‘in whole or in part.’ The legal definition of genocide 
is focused on the perpetrator’s intent, not on the success of his or her actions – in other 
words, for any determination of genocide it is not necessary that the whole victim group has 
been exterminated. As for the meaning of the ‘in part’ segment, the international case law 
found that there is no minimum number of victims. Instead, the phrase ‘in part’ involves two 
considerations, which might be seen as ‘qualitative’ and ‘quantitative’. As for the latter, the 
tribunals have held that the perpetrator must have aimed at a ‘substantial’ part of the victim 
group, i.e. a considerable number of individuals. As for ‘quality’, the question to ask is whether 
the perpetrator aimed at a ‘significant part’ of the group, such as for example its leadership or 
all the women. This intent can also be focused on a certain geographically limited area. How 
exactly to apply the ‘in part’ segment, however, remains under discussion.
 There are more such difficult questions. For example, in one of the early judgements concern-
ing the Rwandan genocide, the judges held that rape can form part of genocidal violence. This 
was a remarkable holding, as sexual violence hitherto had not been given much prominence in 
international criminal law. Consequently, the judgement was celebrated by many as an overdue 
recognition of the suffering of women during genocides. On first sight the decision makes im-
mediate sense, as rape obviously causes the victim both mental and physical harm. On further 
thought, however, the question arises whether the perpetrator indeed commits the rape with 
the intent to destroy the relevant group as such – as required by the legal definition. It is 
notable that since the first seminal decision classifying rape as genocide there has been very 
little follow-up in subsequent judgements. Many genocide scholars include sexual violence into 
their discussions of genocide, but there is still significant room for clarification when applying 
the legal definition. 

Case No. ICTR-96-4-T, the prosecutor v. Jean-Paul Akayesu, Judgement on 2 September 
1998:

With regard, particularly, to the acts described in paragraphs 12(A) and 12(B) of the In-
dictment, that is, rape and sexual violence, the Chamber wishes to underscore the fact 
that in its opinion, they constitute genocide in the same way as any other act as long as 
they were committed with the specific intent to destroy, in whole or in part, a particular 
group, targeted as such. Indeed, rape and sexual violence certainly constitute infliction of 
serious physical and mental harm on the victims and are even, according to the Chamber, 

  



152 one of the worst ways of inflicting harm on the victim as he or she suffers both physi-
cal and mental harm. In light of all the evidence before it, the Chamber is satisfied that 
the acts of rape and sexual violence described above, were committed solely against 
Tutsi women, many of whom were subjected to the worst public humiliation, mutilated, 
and raped several times, often in public, in the Bureau Communal premises or in other 
public places, and often by more than one assailant. These rapes resulted in physical and 
psychological destruction of Tutsi women, their families and their communities. Sexual 
violence was an integral part of the process of destruction, specifically targeting Tutsi 
women and specifically contributing to their destruction and to the destruction of the 
Tutsi group as a whole.

4.1 Cultural genocide and international law

In the non-legal literature on genocide much has been written on how the forceful suppres-
sion of traditional languages and customs can lead to the extinction of a given culture – an 
experience shared by many indigenous people. Under international law, however, the preva-
lent view is that cultural genocide cannot be squared with the legal definition of genocide, as 
the phrase ‘intent to destroy’ is understood to focus on the physical destruction of a group, 
not its culture. Acts that could be considered ‘cultural genocide’ are therefore only included 
in the legal proceedings when they can help to establish the intent of the perpetrator to 
physically destroy a group. It could, however, be asked whether this indeed is the only pos-
sible reading of the Genocide Convention – perhaps the phrase ‘intent to destroy’ could also 
accommodate cultural genocide, as the definition itself does not explicitly refer to physical 
destruction.

5. Genocide scholars and the legal definition of genocide

Overall, the legal definition has shown that it is far more flexible and open for new interpre-
tations than many of its critics had believed. This notwithstanding, many genocide scholars 
remain critical of the legal definition of genocide. While some of their long-standing criticisms 
have been addressed in the case law, certain issues remain inherent in the legal definition as 
it stands.
 First of all, many genocide scholars argue that the intent requirement sets too high a 
threshold, as it is difficult to prove whether, for example, a perpetrator by killing members of 
a group and persecuting others also intended to destroy the group as such. This issue often 
arises when discussing campaigns of what has been dubbed ‘ethnic cleansing’. This term de-
scribes scenarios where the perpetrator forces another ethnic group to leave their home ter-
ritory by committing atrocities against members of the group without, though, exterminating 
the group as such. A relevant example is the war in the former Yugoslavia in the 1990s, when 
the Bosnian Muslims became the victims of large scale ‘ethnic cleansing’ – a series of crimes 



153which many victims as well as non-legal scholars described as genocide, while the majority of 
international lawyers and eventually international tribunals held that the requisite genocidal 
intent to destroy the group of Bosnian Muslims was lacking. This discussion touches on the 
essence of the question of what is genocide – and the legal definition gives a narrower answer 
to the question than may be agreeable to victims and scholars – but for lawyers, the definition 
has to be applied as it stands. 
 Another bone of contention is the number of groups protected under the UN Genocide Con-
vention. The legal definition only protects four specific groups – no more. This is for historic 
reasons; at the time of the drafting there were also other versions on the table, including a 
definition that would have protected social and political groups. In the end, the Soviet Union 
and other states succeeded at removing political groups from the definition, a move consented 
to by the other governments in order to secure a final text acceptable to the largest number 
of states possible. As a result, a regime can turn against its political opposition and kill each 
single member of that group – without committing genocide. A relevant example can be seen 
in Cambodia where the crimes committed by the Khmer Rouge only in part meet the require-
ments of the legal definition: a minority of the victims was killed because of their membership 
of a specific ethnic or religious group; by far the largest group of victims belonged to a social 
segment of the society – but social groups are not protected by the Genocide Convention. Of 
course, such a policy could still be prosecuted under international law, for example as crimes 
against humanity, but for many observers there is no convincing argument why these killings 
should not be classified as genocide, as they concern the purposeful destruction of a group. 
States have decided not to act on this criticism; under international law only the four afore-
mentioned groups remain protected against genocide. 

6. To punish the crime of genocide

Notwithstanding all discussions on its exact scope and meaning, the legal definition of geno-
cide first and foremost accomplishes one thing: it defines a crime and establishes the individual 
accountability of those breaching the prohibition of genocide. In fact, Article 1 of the UN Geno-
cide Convention states that member states to the treaty ‘undertake to punish genocide’ – in 
other words, all states ratifying it are under a duty to punish genocide. The Genocide Conven-
tion does not set up an international tribunal to implement this duty – it only refers to the 
future creation of such body. 
 The Convention’s emphasis is rather on the member states and their national judicial systems. 
The Convention provides in Article 6 that ‘persons charged with genocide (...) shall be tried by a 
competent tribunal of the State in the territory of which the act was committed’. Notably, the 
Convention thus limits the aforementioned duty to punish to the home state of the perpetra-
tors. By way of example this means that Rwanda as member state to the Genocide Convention 
is under an obligation to punish the perpetrators of the Rwandan genocide – but the Nether-
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lands or France are not with regards to the Rwandan genocide. This limitation to some extent 
lessens the significance of the duty to punish genocide, as the home state most often also 
will be the one responsible for the mass atrocities to start with – which in turn reduces the 
likelihood of actual investigations. Only once there has been a shift of power can one expect 
domestic trials on genocide as, for example, in Bosnia and Rwanda.

6.1 Universal jurisdiction

A more far-reaching duty to punish genocide – one that would apply regardless of the perpe-
trator’s nationality and the site of the crime – was not agreeable in 1948 and is not included 
under the Convention. Today, customary international law allows states to prosecute geno-

cidaires even when they stem from other countries and have committed the crime elsewhere. 
While there is still no duty to do so, several countries such as the Netherlands or Germany have 
enabled their own domestic courts to punish genocide regardless of where it has been commit-
ted. This type of prosecution is called universal jurisdiction, as the state’s claim of competence 
to investigate is not based on the perpetrator’s nationality (nationality principle) or the crime 
site (territorial principle), but the specific universal condemnation of the crime as shocking to 
all mankind (universality principle). Universal jurisdiction cases are not without their critics, as 
they are sometimes portrayed as Western meddling with the domestic affairs of other coun-
tries. Universal jurisdiction cases also entail numerous practical challenges. With regards to 
the Rwandan genocide for example, a Dutch prosecutor would have to investigate crimes that 
were committed in a country far away, protect witnesses that are not in the Netherlands and 
organise translation from the local language Kinyarwanda into Dutch. Proponents of universal 
jurisdiction cases do acknowledge the difficulties, but respond that under some circumstances 
these outside interventions are all that is available and thus necessary to overcome impunity 

ICJ Great Hall of Justice, 
5 December 2011 
Source: United Nations



155and provide justice to the victims of these crimes. This is particularly true if the genocidal 
regime has remained in power or is protected against investigations in the relevant state by 
means of an amnesty.

6.2 State responsibility – The International Court of Justice

At the international level, two different systems have to be distinguished: one to hold individu-
als accountable, and one to focus on the responsibility of states. State responsibility is incurred 
when a state violates a norm of international law – such as the prohibition of genocide. The 
Genocide Convention allows for such matters to be heard before the International Court of 
Justice (ICJ). This court is the highest judicial organ of the United Nations and is situated in The 
Hague, the Netherlands. It cannot hear cases concerning individual human rights nor respond 
to individual complaints, but only serves as a forum for states to settle inter-state disputes. 
The ICJ does not conclude a case by punishing a state, but makes a finding on whether a state 
has violated a given rule of international law and whether it should compensate the ‘victim’ 
state for that violation. In regard to genocide there has only been one ICJ case where the court 
rendered a judgement on the substance of the matter. This was on 26 February 2007 in a case 
initiated by Bosnia and Herzegovina against Serbia. Bosnia won the case in that Serbia was held 
to have violated both the duty to punish and to prevent genocide – but the Court also ruled 
that Serbia had not herself committed genocide in Bosnia and would not need to compensate 
Bosnia. Thus, despite Serbia becoming the very first state since the adoption of the Genocide 
Convention to be held in violation of the treaty, the judgement was not received well in Bosnia.

The Secretary-General 
addresses the ICTR 
Staff, 27 February 2009.
Source: United Nations



156 6.3 Individual responsibility – international criminal tribunals

There is by now a whole range of international and semi-international tribunals where individu-

als can be prosecuted for violating the prohibition of genocide. To appreciate today’s variety 
of options, it needs to be recalled that it took the international community of states almost 
half a century from the adoption of the Genocide Convention before it mustered the political 
will to establish the first tribunal to prosecute individuals guilty of genocide. This happened 
in 1993 when the UN Security Council established the International Criminal Tribunal for the 
former Yugoslavia (ICTY) to hold those accountable that were deemed responsible for the mas-
sive human rights violations during the then ongoing conflict in the former Yugoslavia. A year 
later, the Security Council established another tribunal, the International Criminal Tribunal for 
Rwanda (ICTR), to prosecute those with the greatest responsibility for the Rwandan genocide.
 Both tribunals were thus created by the UN Security Council, focused on one certain conflict 
and were designed to be only temporary in their tasks. The ICTR became the institution to issue 
the first genocide judgement of any international court when, in 1998, it convicted a Rwandan 
major by the name of Jean Paul Akayesu for genocide. The ICTR has since heard some 60 addi-
tional genocide cases and will have to finish its work by 2013 or 14 because the Security Council 
has decided so. Conversely, the ICTY has only produced a handful of genocide convictions and 
all of them concern the mass executions in July 1995, when Bosnian Serbs murdered more than 
8,000 Bosnian Muslim boys and men at the town of Srebrenica. The ICTY will also soon have to 
conclude its work.

6.4 The International Criminal Court

The ICTY and ICTR were ground-breaking and standard-setting with their work and thus paved 
the way for the realisation of a historic project, the establishment of a permanent and uni-

versal institution to prosecute international crimes. In 1998, after lengthy and controversial 
negotiations, the drafting of the founding treaty for the International Criminal Court (ICC) was 
concluded. Surprisingly, only four years later, this treaty had already gained the support of 
more than 60 states which committed to the goal of ending impunity for genocide and other 
international crimes, which in turn meant that the Court could become active and start its work 
on 1 July 2002. Today the court has 120 member states, including all EU members, most Latin 
American states, more than 30 African states, but not the United States, Russia, China, India or 
Israel. It also is situated in The Hague, but because of the separate treaty is not a UN organ, but 
an independent international organisation. The ICC has no police force and thus depends on 
the political support of its members and can only hear cases against individuals believed to be 
responsible for genocide or other international crimes if the relevant home state is not able or 
willing to carry out the investigation or prosecution (the so-called principle of complementa-
rity). The ICC rendered its very first judgement on 14 March 2012. Thomas Lubanga, a rebel leader 
from the Democratic Republic of Congo, was found guilty of enlisting and using child soldiers. 
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In addition, the Court has issued a number of arrest warrants, including one against the sitting 
president of Sudan, Omar Al Bashir. The ICC Prosecutor views the ongoing violence in the Darfur 
province of Sudan as genocide and asserts that Bashir is guilty of genocide. So far Sudan has 
rejected any cooperation with the Court – but the difference between the ICC and all other 
international institutions dealing with international crimes is that the ICC is a permanent in-
stitution. It can wait. This may not be enough at the time for the victims of genocide – but it 
keeps genocide and the international promise to punish genocide on the agenda. 

6.5 The hybrid tribunal – the ECCC

There is one last mechanism of international justice to be mentioned here and these are the so-
called semi-international or hybrid tribunals. Such a tribunal exists for example to look into the 
crimes committed by the Khmer Rouge in Cambodia in 1975-1979 and is called the Extraordinary 
Chambers in the Courts of Cambodia (ECCC). In contrast to the ICC, the ECCC is not a purely 
international, independent organisation, but is placed within the domestic system and in part 
also staffed by nationals of the relevant state. The potential benefit of this construction was 
that unlike the ICC, such a hybrid tribunal would be placed close to the victims and the sites 
where the crimes were committed. This would both be cheaper and more effective. In addition 
the involvement of domestic staff would allow for the transfer of knowledge and capacity 
building. The reality of the Cambodian example, however, is that the hybrid tribunal is very 
vulnerable to political pressure and interference from the home state government, jeopardising 
the whole effort to hold genocidaires accountable. 

7. Punishing genocidaires

The Genocide Convention focuses on punishing the crime of genocide – but the question is 
whether the punishment of the perpetrators indeed always is an option, or even the appropri-

The Secretary-General addresses Cambodian Courts’ Extraordinary Chambers, 27 October 2010. 
Source: United Nations



158 ate, most promising answer. Reading this in the context of the Holocaust, even asking the very 
question may seem frivolous. Of course genocidaires should be punished before a court of law. 
According to this opinion the question rather ought to be whether any form of punishment 
ever could be appropriate to respond to the horrors of genocide.
 But then there is the case of the Rwandan genocide. In little more than 100 days, in a country 
of some 8 million people, more than 800,000 Tutsi were slaughtered – almost three quarters 
of the country’s total Tutsi population. This genocide was not committed by means of gas 
chambers or mass executions; instead most of the killings were done by clubbing, stabbing, 
and so on. It is believed that several hundred thousand individuals took part in the killings. 
After the genocide there were only some 40 lawyers left in Rwanda to deal with this – the 
rest had either been killed or fled the country. To prosecute the perpetrators of the genocide 
before regular courts in Rwanda would have been an impossible task and literally have taken 
hundreds of years. At the same time, many Rwandans also questioned whether an exclusive 
focus on punishment would allow the country to achieve any meaningful reconciliation. After 
all, the genocide stemmed from an internal struggle for power among the two groups – Tutsi 
and Hutu – living side by side in the same communities, both prior to and after the genocide.
 The complex situation in post-genocide Rwanda resulted into a whole variety of different 
mechanisms being used to address the crimes. There was the aforementioned International 
Criminal Tribunal for Rwanda to prosecute the main and top level perpetrators of the genocide; 
there were the domestic courts of Rwanda to address the perpetrators one level below; and then 
there were traditional courts, called gacaca, to hold accountable the low-level perpetrators at 
the village level. Here a group of villagers without legal education would hear both the accused 
and the other members of the local community before either acquitting or sentencing the ac-
cused to community work or time in prison. Altogether more than one million Rwandans were 
processed through the gacaca system. Some observers consider this a valuable and meaningful 
recycling of a traditional justice mechanism; others, especially international human rights organi-
sations, were rather critical, as gacaca did not live up to universal human rights standards, as for 
example the accused were not provided with defence lawyers. Also the victims of the genocide 
were divided; some would have preferred proper trials leading to serious prison sentences. 

8. Transitional justice

Today all situations of genocide and mass atrocities raise the question of how crimes of the 
past can be addressed to achieve some form of justice, compensate victims and build a better 
future. Such efforts – whether trials, traditional forms of justice or truth and reconciliation 
commissions – belong to a field of research called transitional justice. The overall lesson from 
the Rwandan experience is that there is no one-size-fits-all solution to transitional justice 
situations – for each case of massive human rights violations, including genocide, the relevant 
society and the international community has to consider various factors in designing the ap-



159propriate response to the situation at hand. Punishment is what the Genocide Convention 
prescribes; punishment is what the victims may yearn for, but it might well be that punishment 
is only part of the answer when searching for truth, justice and reconciliation. 

9.  To prevent the crime of genocide

In addition to the duty to punish, the UN Genocide Convention stipulates one other obligation 
for all its member states: the duty to prevent genocide. The dual focus is already evident in 
the official title of the genocide treaty: the UN Convention on the Prevention and Punishment 
of the Crime of Genocide. There is also a substantial link between the two duties. Conflict 
researchers have shown that impunity – the lack of accountability for gross human rights 
violations – is one of the key factors facilitating the creation of a genocidal mentality. Con-
versely, if there is a credible threat of punishment, the potential perpetrator may reconsider 
whether to engage in a genocidal campaign. There is disagreement in the scholarly literature 
regarding how effective punishment as deterrence actually can be. Some writers suggest that 
a low-level perpetrator in the midst of a war might not respond to the vague threat of future 
prosecutions, but carry on with his orders. Concerning high-level perpetrators, sceptics put 
forward a different argument questioning the link between punishment and prosecutions. In 
this regard the question is not so much whether the threat of punishment can have any effect 
on the perpetrator or not – but rather whether this effect is detrimental to the solution of the 
conflict or the ending of the genocide. Some scholars argue that high-level perpetrators will 
continue with their crimes, as they have no incentive to enter into serious peace talks – if all 
that waits for them is a plane bringing them to the International Criminal Court in The Hague. 
Thus the threat of punishment could have unintended consequences and prolong the suffering 
of the victims. Other writers respond that eventually this configuration will work to strengthen 
the preventative effect of punishment, as in the future, once some high-level perpetrators 
indeed have been put in prison, political and military leaders will take the threat of an ICC in-
dictment into their considerations before ordering massive human rights violations. This effect 
is undermined if perpetrators are offered an amnesty instead of continuing through the legal 
proceedings – not to speak of the victims’ hunger for justice. 

9.1 The duty to prevent genocide

The duty to prevent genocide itself is not spelt out in much detail in the UN Convention. 
Article 8 contains a weak reminder that treaty states can refer matters concerning genocide 
to the appropriate organs of the United Nations – but this is of course an option open to all 
UN member states even without their becoming a member of the genocide treaty. The most 
important provision in regard to prevention is indeed Article 1 of the Convention, according to 
which member states ‘undertake to prevent’ genocide. Since the aforementioned judgement of 
the International Court of Justice in the case between Bosnia and Serbia in 2007, it is clear that 



160 this brief statement actually entails a legal – not just a moral or political – duty to prevent 
genocide. The judges explained how this duty was to be effected. First of all it did not depend 
on whether a crisis was labelled genocide or not – a matter that often occupies much of the 
public debate, as shown most recently in the case of Darfur. Rather the duty to prevent geno-
cide makes it necessary to act before one can determine that genocide has been committed, 
as that is the very idea of prevention. Therefore the duty to prevent is activated as soon as 
there is a serious threat of genocide. All member states of the UN Convention have to employ 
all means available to them in accordance with international law to prevent the situation from 
escalating into genocide. The closer a state is tied geographically, politically and economically 
to the state where genocide is about to be committed, the more comprehensive the duty to 
prevent genocide becomes. This was also what the Court pointed out vis-à-vis Serbia, indi-
cating the strong ties Serbia had to the Bosnian Serbs in Bosnia and Herzegovina. The Court 
did not address the very controversial question under international law of whether states, 
even without a green light from the UN Security Council (the UN organ that is responsible for 
international peace and security) can send troops into a third state – without that state’s 
consent – to prevent an impeding or stop an ongoing genocide. The Court did not refer to such 
humanitarian interventions, so the debate on whether, for example, the United States or NATO 
member states have the right or in fact are under an obligation to prevent the next Rwanda. 
The Court did, however, leave no doubt that all member states of the UN Genocide Convention 
are under a legal obligation to prevent genocide and prevention, of course, can come in many 
ways short of an armed intervention, including political and economic pressure.
 One of the weak spots of this finding may be that there is no organ under the genocide 
treaty that can lobby states to meet this duty and later sanction them, if necessary, for non-
compliance. It would take a new case before the International Court of Justice, with one state 
investing political will and courage in bringing another state to the Court, before the duty 
to prevent genocide would see legal enforcement. Another challenge to effective genocide 
prevention is that it took 14 years from when Bosnia and Herzegovina instituted proceedings 
against Serbia until the Court rendered its final judgement on the duty to prevent genocide. 

9.2 ‘Responsibility to protect’

In light of these challenges, many observers place more hope on a parallel development at the 
United Nations. The new buzzword regarding genocide prevention is ‘responsibility to protect’ 
or in short ‘R2P’. In 2005, on the 60th anniversary of the United Nations, a summit of all state 
leaders proclaimed in a General Assembly resolution that each state has a responsibility to pro-
tect its population from war crimes, crimes against humanity, ethnic cleansing and genocide. 
On a second level, the international community of states has a responsibility to assist states in 
exercising R2P by means of capacity building and other means of aid. If a state manifestly fails 
its responsibility to protect its population, this responsibility passes on to the international 



161community, which has the responsibility to respond to the crisis through the United Nations 
and more specifically the UN Security Council. In a way, R2P did not add much to the existing 
landscape of genocide prevention and certainly no new legal obligations, as General Assembly 
resolutions are not legally binding – and yet, the introduction of R2P clearly has the potential 
to strengthen genocide prevention.
 First of all, there is a new commitment from all UN member states to prevent the committing 
of large-scale atrocities and to respond to all the crimes listed in the definition of R2P, including 
genocide. Secondly, there is conceptual progress, as sovereignty is no longer accepted as the 
big stumbling block to genocide prevention. Sovereignty has been traditionally understood by 
many as not interfering with the internal affairs of a given state; R2P redefined sovereignty 
as a two-sided coin, which protected the sovereign state from outside intervention, but also 
entailed certain responsibilities so that a state could not invoke its sovereignty to shield itself 
from international scrutiny in the event of massive human rights violations being committed. 
As with genocide prevention, it is crucial to recall that responsibility to protect also has a much 
broader agenda than just armed intervention.
 Since its introduction at the United Nations in 2005, R2P has scored mixed results. On the 
positive side it has found its way into a number of Security Council resolutions and also started 
to impact the mandates of UN peacekeeping operations. In addition, it has been the topic of 
annual and substantial debates in the UN General Assembly, pushing forward the discussion on 
how to implement R2P. For that purpose, the UN has also established an office headed by two 
high-level officials to advise the UN Secretary General on both genocide prevention and R2P. On 
the negative side, and not so surprisingly perhaps, it has shown that R2P is not immune against 
misuse. It was, for example, invoked unilaterally by Russia – and not through the United Na-
tions – during the conflict with Georgia in 2008. It also is dependent on the political goodwill 
of states, as its mere invocation (as for example with regard to the Darfur crisis) does not 
suffice to prevent or even stop mass atrocities. A new chapter in the history of R2P was written 
by the recent UN-authorised NATO intervention in Libya during the spring of 2011, as this initially 
seemed to be a successful R2P operation to prevent massive crimes being committed in the 
Libyan town of Benghazi. Eventually, however, the NATO operation also involved giving strong 
support to the Libyan rebels and thus caused widespread international criticism. Only time will 
show whether Libya was the first of a series of successful R2P operations or whether now, more 
than ever, sceptics view R2P as no more than a tool for Western states to impose their political 
goals. 



162 Major judgements concerning the crime of genocide 

Case Concerning the Application of the Convention on the Prevention and Punishment of 
the Crime of Genocide, Bosnia and Herzegovina v. Serbia and Montenegro, International 
Court of Justice, 26 February 2007

This was the first substantive genocide judgement issued by the UN’s highest judicial 
organ, the International Court of Justice (ICJ). The ICJ does not deal with the criminal ac-
countability of individuals, but looks at the responsibility of states for violating interna-
tional law. The Court held that Serbia did not commit genocide, but failed both to prevent 
the genocide committed by Bosnian Serbs at Srebrenica in July 1995 and to punish the 
perpetrators of this genocide. 

Headquarters of the United Nations in New York with the flags of participating nations
Source: United Nations
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A human rights approach to trafficking 

requires an acknowledgement that trafficking 
is, first and foremost, a violation of human 
rights. ... [It] means that all those involved in 
anti-trafficking efforts should integrate 
human rights into their analysis of the 

problem and into their responses. This 
approach requires us to consider, at each and 
every stage, the impact that a law, policy, 

practice or measure may have on persons 
who have been trafficked and persons who 
are vulnerable to being trafficked. It means 
rejecting responses that compromise rights 

and freedoms. 
 

Navi Pillay, United Nations High Commissioner 
for Human Rights. Foreword to the Commentary on the 
Recommended Principles and Guidelines on Human Rights 
and Human Trafficking 

 
 
 
 
 
 
 
 
  

What is Trafficking in Persons? 
 
Trafficking in persons means: 
 
 The recruitment, transportation, transfer, 

harbouring or receipt of persons;  
 

 By means of the threat or use of force or other 
forms of coercion, of abduction, of fraud, of 

deception, of the abuse of power or of a position 
of vulnerability or of the giving or receiving of 
payments or benefits to achieve the consent of 
a person having control over another person;  

 

 For the purpose of exploitation. Exploitation 
includes, at a minimum, the exploitation of the 
prostitution of others or other forms of sexual 
exploitation, forced labour or services, slavery 
or practices similar to slavery, servitude or the 
removal of organs. 

 

The consent of a victim of trafficking in persons to 
the intended exploitation is irrelevant under certain 
circumstances. 

 
Is Trafficking in Persons a violation of human 
rights? 

 
Two of the major human rights treaties – the 
Convention on the Rights of the Child and the 
Convention on the Elimination of Discrimination 
against Women – contain explicit reference to 
prohibiting trafficking.  Moreover, in the past decade 
it has been increasingly recognized, including by the 

United Nations General Assembly, the Human Rights 
Council and numerous international mechanisms, 
that trafficking violates and impairs fundamental 
human rights. 
 

Many of the practices that are associated with 
trafficking are clearly prohibited under international 

human rights law. For example: human rights law 
forbids debt bondage. Many trafficked persons who 
enter into a debt with their exploiters (relating to, 
for example, placement or transportation fees) find 
themselves in a situation of debt bondage: the debt 
is used as a means of controlling and exploiting 

them. Human rights law also prohibits forced labour, 
defined by ILO Convention 29 as “all work or service 
which is exacted from any person under the menace 
of any penalty and for which the said person has not 
offered oneself voluntarily”. Slavery, servitude, child 
sexual exploitation, forced marriage, servile forms 
of marriage, child marriage, enforced prostitution 

and the exploitation of prostitution are human rights 
violations, which are frequently linked with 
trafficking. 
 
 

Did you know?  
 

According to the International Labour 
Organization (ILO) 2012 Global estimates, 
20.9 million people are victims of forced 

labour (including sexual exploitation) 
globally. The breakdown is as follows: 
 

 Women and girls (11.4 million) 
 Men and boys (9.5 million) 
 Adults, both male and female (15.4 

Million) 

 Children (5.5 million) 
 Sexual exploitation (98% females, 

21% children, and 79% adults) 
 Labour exploitation (40% females, 

60% males, and 27% children) 

 

By region (per 1,000 inhabitants) 
 

 Central & South Eastern Europe 4.2 
million 

 Africa 4.0 million 
 Middle East 3.4 million 
 Asia & the Pacific 3.3 million 

 Latin America & the Caribbean 3.1 
million 

 Developed economies and EU 1.5 
million 
 

 
 



Prepared by: Women’s Rights and Gender Section, OHCHR Research and Right to Development Division  
Rule of Law, Equality and Non-Discrimination Branch, contact:  wrgs@ohchr.org 

 

 
 
 
 
 
 
 
 
  
 

What does a rights-based approach to 
addressing trafficking mean? 
 

Generally, a human rights-based approach means 
grounding our response to trafficking in 
international law, including human rights 

standards, and directing the very same response 
towards promoting and protecting human rights.  
 
First and foremost, a human rights approach to 
trafficking places the victim at the centre of any 
effective and credible action. In this way, a human 
rights approach ensures that trafficking is not 

reduced merely to a problem of population 
movements, public order or organized crime.  
 
At a practical level, a human rights approach to 
trafficking requires us to analyse the ways in which 

human rights violations arise throughout the 

trafficking cycle. It also requires the identification 
of “duty bearers’” obligations under international 
human rights law, and the “rights holders” 
entitlements. A human rights approach to 
trafficking seeks to both identify and redress the 
discriminatory practices and unjust distribution of 
power that underlie trafficking, which perpetuates 

impunity for traffickers, and denies justice to 
victims.  
 
Why is it important to apply a rights- based 
approach when addressing trafficking in 
persons? 
 

While the link between human rights and human 
trafficking is clear, it does not necessarily follow 
that human rights will naturally be at the centre of 
responses to trafficking. For example, cross-border 
trafficking can be dealt with as an immigration 
issue, with human rights only being addressed as a 

side issue. It is also possible that States might 
address trafficking as a matter of crime or public 
order only, which leaves victims and potential 
victims vulnerable as a result of not being 
identified as such. 

The work of OHCHR 
 
OHCHR is approaching the issue of combating 

trafficking through the application of a human 
rights-based approach. This approach has been 
explicitly conceptualized in the Recommended 

Principles and Guidelines on Human Rights and 
Human Trafficking.  This text was presented to the 
United Nations Economic and Social Council as an 
addendum to the report of the High Commissioner 
(E/2002/68/Add.1). 
 
 OHCHR is an active member of the Inter-

Agency Coordination Group against Trafficking 
in Persons (ICAT), established pursuant to the 
General Assembly Resolution 61/180 in 2007, 
aiming at enhancing cooperation and 
coordination to facilitate a holistic and 

comprehensive approach by the international 

community to the problem of trafficking in 
persons. ICAT has started to produce joint 
policy papers on selected topics, the first being 
on the “Intersection between international 
legal regimes to combat trafficking”. OHCHR is 
also an active member of the Alliance 
Coordination Group against Trafficking in 

Persons, chaired by Special Representative and 
Coordinator for Combating Trafficking in 
Human Beings at the Organization for Security 
and Cooperation in Europe (OSCE). 
 

 OHCHR provides technical assistance and 
capacity development to member states and 

other stakeholders, focused on the application 
of the rights- based approach to addressing 
trafficking in persons. 

 
 OHCHR has developed tools including a 

detailed Commentary on the Recommended 

Principles and Guidelines on Human Rights and 
Human Trafficking. In the pipeline is a Fact 
Sheet on Human Rights and Human 
Trafficking, and a “Training Manual for law 
enforcement officials”. 

 
OHCHR also supports the mandate of the Special 

Rapporteur on trafficking in persons, especially 
women and children. 

Normative standards and further reading   
 

 The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children 

(“Palermo Protocol”) 
 ILO Convention 29 
 The Recommended Principles and Guidelines on Human Rights and Human Trafficking  
 Commentary on the Recommended Principles and Guidelines on Human Rights and Human Trafficking  
 The UN Global Plan of Action to Combat Trafficking in Persons 
 Convention on the Elimination of all Forms of Discrimination Against Women 

 Convention on the Rights on the Child 
 ILO Global estimates on Forced Labour 
 Report of the United Nations High Commissioner for Human Rights to the Economic and Social Council 
 ICAT Policy Paper 

mailto:wrgs@ohchr.org
http://www.ohchr.org/EN/ProfessionalInterest/Pages/ProtocolTraffickingInPersons.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/ProtocolTraffickingInPersons.aspx
http://www.ohchr.org/Documents/Publications/Traffickingen.pdf
http://www.ohchr.org/Documents/Publications/Commentary_Human_Trafficking_en.pdf
http://www.unodc.org/documents/human-trafficking/United_Nations_Global_Plan_of_Action_to_Combat_Trafficking_in_Persons.pdf
http://www.ohchr.org/en/hrbodies/cedaw/pages/cedawindex.aspx
http://www2.ohchr.org/english/bodies/crc/index.htm
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---declaration/documents/publication/wcms_182004.pdf
http://www.unhchr.ch/huridocda/huridoca.nsf/e06a5300f90fa0238025668700518ca4/caf3deb2b05d4f35c1256bf30051a003/$FILE/N0240168.pdf
../ICAT/ICAT%20Policy%20Paper%201.%20International%20Instruments.%20FINAL%20clean.doc
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The Crime against Humanity of Apartheid in a 
Post-Apartheid World 

Carola Lingaas* 

Abstract 

The crime against humanity of apartheid has been widely neglected: jurisprudence is non-existent 

and the academic discourse modest. The International Criminal Court (ICC) is the first international 

criminal tribunal to include the crime against humanity of apartheid in its statute, notwithstanding 

the controversy of this crime. According to critics the crime is a South African phenomenon that has 

not reached the status of customary law. The provision on apartheid in the Rome Statute of the ICC 

builds on the Apartheid Convention, which is highly contentious and not signed by any Western State. 

All the more, it is surprising that apartheid was included in the Statute. 

Despite the fact that the crime of apartheid has never been prosecuted, this article argues that its 

inclusion into the Rome Statute raises some unique and interesting questions. It shows the 

international community’s belief in the deterrent effect of this crime, as well as its continued 

importance. This article will scrutinise the elements of the crime and reveal definitional challenges. It 

will, in particular, discuss potential contemporary situations of apartheid. The ICC Prosecutor will 

have to release apartheid from its historical connection in order to bring to justice perpetrators of 

systematic racial oppression. 

Keywords: apartheid, crime against humanity, Rome Statute, Apartheid Convention, North Korea, 

Palestine.  

  

1. Introduction 

More than twenty years ago, the South African apartheid regime ended with the first 

fully democratic elections. From its inception until the fall of the regime in 1994, the 

United Nations (UN) stood unified in its effort to bring down this institutionalised 

system of racial discrimination. Apartheid was criminalised as a crime against humanity 

in 1973 with the International Convention on the Suppression and Punishment of the 

Crime of Apartheid (Apartheid Convention).1 However, the Convention was highly 

contentious and has, until today, not been ratified by any State of the industrialised West. 

No trial or conviction for the crime of apartheid has ever occurred — and the Apartheid 

Convention is widely believed to be a dead letter.2 Perhaps the crime of apartheid ended 

                                                        
*PhD candidate, Faculty of Law, Department of Public and International Law, University of Oslo, email: 

carola.lingaas@jus.uio.no. 
1 General Assembly Resolution 3068 (XXVIII) (30 November 1973). 
2 An assessment which is very critical of the crime of apartheid as found in the Apartheid Convention is 
given by the South African professor of law Hercules Booysen, Convention on the Crime of Apartheid, 2 
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with the abolishment of the South African apartheid regime? It is all the more surprising 

that the crime against humanity of apartheid was included in a last minute compromise 

into the Rome Statute of the International Criminal Court (ICC)3 in 1998, four years after 

the end of the apartheid regime in South Africa. Despite its reoccurrence in international 

law, legal scholarship has largely turned a blind eye onto this crime. This paper will 

attempt to fill this gap by (re)awakening the interest in this crime. Not only will it reveal 

the potential and the pitfalls of the crime of apartheid, this article also argues for the 

recognition of the crime of apartheid to contemporary regimes. 

This article will perform a legal analysis of the crime of apartheid as found in Article 

7(1)(j) Rome Statute. Most importantly, it will answer the question whether the crime 

against humanity of apartheid is a relict of a bygone era or could potentially be used for 

prosecutions before the ICC. This article will demonstrate that the crime of apartheid 

can be applied to cases other than South Africa, provided it can be disconnected from its 

historical link to the South African apartheid regime. Similar to the crime of genocide, 

which had — historically and analytically — to be released from the Holocaust, the 

crime of apartheid has to cut the ties to Southern Africa in order to gain independent 

significance. 

Due to the contentiousness of the Apartheid Convention, some authors claim that the 

crime of apartheid should not be considered an international crime, and that it has not 

reached customary law status either.4 This article will attempt to prove them wrong. 

Instead of treating the crime of apartheid as a relict, we should focus on the current 

importance of the crime and identify potential cases for prosecution before the ICC. As 

an international crime, apartheid has no geographic or historical limitations, rather, it is 

a crime against humanity, as are murder and torture. 

The primary legal sources applied in this article are the relevant international treaty and 

customary law norms, foremost the Rome Statute and the Apartheid Convention. 

Domestic law will be considered in as much as it is found to be of importance to the 

discussion. As secondary sources, scholarly writing and reports, notably by the 

International Law Commission and the UN Commissions of Inquiry, will be used. Due to 

the complete absence of criminal proceedings for the crime of apartheid, case law plays 

a subordinate role. 

This article first examines the history of the crime of apartheid, before reviewing the 

crime’s inclusion into the Rome Statute as well as its status in customary law. The main 

body of this article is concerned with a legal analysis of the elements of crime and 

related definitional challenges. The article ends with looking into two apartheid-like 

                                                                                                                                                                             
South African Yearbook of International Law (1976), who calls the convention, amongst other things, ‘a 
masterpiece of hypocrisy’ (60). 
3 A/CONF.183/9 (17 July 1998) entered into force on 1 July 2002. 
4 Antonio Cassese, International Criminal Law (2nd edn Oxford University Press, Oxford 2008) 13; 
Kriangsak Kittichaisaree, International Criminal Law (OUP, Oxford 2001) 3. 
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situations, North Korea and Palestine, and draws the conclusion that the application of 

the crime of apartheid in the near future should not be ruled out. 

 

2. A Brief History of the Crime of Apartheid 

Apartheid literally signifies ‘apartness’ in Afrikaans and is not easily applied to cases 

other than that of South Africa: any similar situation seemingly demands a comparison 

with South Africa during the apartheid regime. This chapter will, in order to create an 

understanding for the crime of apartheid, briefly look into the origins of apartheid in 

Southern Africa and the criminalisation of apartheid by the Apartheid Convention, 

before turning into the colloquial use of the term. 

2.1. Origins of Apartheid 

The system of apartheid dates back to the 1930s when the South African Bureau of Race 

Relations (SABRA) created a plan on the separate development of races, building on the 

conceived historical legitimacy of apartheid as a logical outcome of the European 

settlement at the Cape in 1652.5 Opposed to assimilation or integration, apartheid was a 

political and a legal system that maintained the differences of the various racial6 groups 

by aiming at their separate development. The term apartheid has subsequently been 

associated with the racial segregation policy implemented by the South African National 

party’s government during the years 1948—1994.7 Ultimately, the apartheid policy 

resulted in over 14,500 civilians being killed and many more affected, by restrictions of 

virtually every single aspect of life, ranging from free movement and public services, to 

choice of domicile or spouse.8 

The term ‘apartheid’ was coined by the South African Prime Minister, Daniel Malan, in 

1944, to denote the country’s official policy of racial segregation between whites and 

various non-white groups; while Hendrik Verwoerd is seen as the architect of apartheid, 

who claimed it to be a policy of good neighbourliness.9 With the appointment of 

Verwoerd as Minister of Native Affairs in 1950, the use of apartheid as a slogan and as a 

                                                        
5 Paul Rich, ‘South Africa’, in Jay Sigler (ed), International Handbook on Race and Race Relations 
(Greenwood Press, Westport 1987) 252. 
6 A more detailed analysis of the terms ‘race’ and ‘racial’ in the context of apartheid will be performed 
subsequently. At this point, the term is used uncritically and as such undefined. 
7 Alette Smeulers and Fred Grünfeld, International Crimes and other Gross Human Rights Violations: A 
Multi- and Interdisciplinary Textbook (Martinus Nijhoff Publishers, Leiden 2011) 109; Johan Van der Vyer, 
‘Apartheid’, in Dinah Shelton (ed), Encyclopedia of Genocide and Crimes against Humanity (Thomson Gale, 
Farmington Hills 2005) 47. 
8 Jennifer Balint, Genocide, State Crime and the Law: In the Name of the State (Routledge, Abingdon 2012) 
17. 
9 Natan Lerner, The UN Convention on the Elimination of all Forms of Racial Discrimination (Sijthoff & 
Noordhoff International Publishers, Alphen aan den Rijn 1980) 42; Christine Byron, War Crimes and 
Crimes against Humanity in the Rome Statute of the International Criminal Court (Manchester University 
Press, Manchester 2009) 239; Smeulers, Grünfeld (n 7,)109-110; Rich (n 5) 250. 
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State program drastically increased.10 The segregation of Africans from the white society 

was presented as being beneficial, both in order to protect the whites from an ever-

present and increasing black menace (called the swaart gevaar), and also seemingly in 

the interests of the African societies themselves.11 The South African system was unique 

in regards to the extent to which racial segregation and discrimination were formalised 

in the law.12 

2.2. The Criminalisation of Apartheid 

Apartheid was outlawed as an international crime against humanity with the adoption of 

the 1973 Apartheid Convention. Although, the 1968 Convention on the Non-

Applicability of Statutory Limitations to War Crimes and Crimes against Humanity was 

the first to list apartheid as a crime against humanity, without prescribing individual 

criminal liability, however. The choice of the term ‘apartheid’ by the Apartheid 

Convention was by no means coincidental: it was a direct referral to apartheid South 

Africa.13 The applicability of the Convention is, however, contested: some scholars claim 

that the Convention was meant to apply exclusively to the South African context, while 

others emphasise that the wording of the Convention opens for application to other 

racialised regimes.14 The Convention, created in the Cold War era, was highly criticised 

and politicised.15 To date, it has still not been ratified by any States of the industrialised 

West. Not only was the treaty said to be the product of a Russian conspiracy against the 

West, several states also feared indictment for aiding and abetting the South African 

regime. Its application to any situation unrelated to that regime was therefore 

considered highly unlikely.16 

2.3. The Use of the Apartheid Terminology 

Miscellaneous situations have been described as ‘apartheid’, though often not in the 

legal sense of the word, but usually as a moral description or by analogy to the South 

African case. Among the countless examples is the Indian caste system or sexual 

                                                        
10 Rich (n 5) 250. 
11 ibid 239. 
12 Smeulers, Grünfeld (n 7) 109. 
13 At the time of the creation of the Apartheid Convention, the term was also used with regard to other 
territories in Southern Africa, such as South West Africa (Namibia), Rhodesia (Zimbabwe), the Portuguese 
Territories (Mozambique, Angola, Guinea-Bissau, Cape Verde and São Tomé and Príncipe) and Basutoland 
(Lesotho), Swaziland and Bechuanaland (Botswana). See Lerner (n 9) 41-42, 125-127; M Cherif Bassiouni, 
Introduction to International Criminal Law (Martinus Nijhoff Publishers, Leiden 2nd edn 2013) 201; Max 
Du Plessis, ‘International Criminal Law: The Crime of Apartheid Revisited’ (2011) 24 South African Journal 
of Criminal Justice 423; Luc Reydams, Universal Jurisdiction: International and Municipal Legal Perspectives 
(OUP, Oxford 2005) 59. 
14 Bassiouni (n 13) 153; Du Plessis (n 13) 423; Ilias Bantekas, International Criminal Law (4th edn Hart 
Publishing, Oxford 2010) 236. 
15 Alexander Zahar, ‘Apartheid as an International Crime’ in Antonio Cassese (ed), The Oxford Companion 
to International Criminal Justice (OUP, Oxford 2009) 245. 
16 Ariel Bultz, ‘Redefining Apartheid in International Criminal Law’, (2013) Criminal Law Forum 216-217; 
Roger Clark, ‘Apartheid’ in M. Cherif Bassiouni (ed), International Criminal Law (3rd edn. Martinus Nijhoff 
Publishers, Leiden 2008) 599—600. 
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apartheid.17 The Norwegian press seems to be particularly sympathetic to the use of the 

apartheid terminology. Recent examples include a headline in a newspaper on 

‘Introduction of an apartheid system’ regarding the alleged unequal treatment of clinical 

nutrition students and their fellow students in medicine at the University of Oslo;18 

gender apartheid in Saudi-Arabia;19 apartheid in Norwegian schools with all-white 

classes,20 the degrading treatment of Roma and beggars in public spaces21 and academic 

apartheid against Iranian students at Norwegian universities.22 

Although these examples are not necessarily legally relevant, they demonstrate how the 

apartheid discourse extends beyond both its historical and territorial aspects, and its 

contemporary legal definition. While we have seen that apartheid is recognised as a 

concept not limited to South Africa in its common use, can we say the same of the legal 

concept of the international crime of apartheid? The next chapter will analyse the crime 

against humanity of apartheid, as found in the Rome Statute of the International 

Criminal Court (ICC). 

 

3. The Crime of Apartheid in the Rome Statute 

3.1. The Inclusion of Apartheid into the Rome Statute 

Prior to its inclusion in the Rome Statute, apartheid had been defined as a crime against 

humanity by Article 1(b) Convention on the Non-Applicability of Statutory Limitations to 

War Crimes and Crimes against Humanity and by Article I Apartheid Convention. 

However, none of the major precedents to the ICC, contained the crime against humanity 

                                                        
17 Some examples from contemporary sources: ‘India: “Hidden Apartheid” of Discrimination against Dalits’ 
Human Rights Watch (13 February 2007) <https://www.hrw.org/news/2007/02/13/india-hidden-
apartheid-discrimination-against-dalits>; Balakrishnan Rajagopal, ‘The Caste System — India’s Apartheid?’ 
The Hindi Newspaper (18 August 2007) <http://www.thehindu.com/todays-paper/tp-opinion/the-caste-
system-indias-apartheid/article1894191.ece>; similarly, from a Norwegian source: ‘Det Skjulte 
Apartheid?’ [‘The Hidden Apartheid?’] Morgenbladet Newspaper (Norway 11 February 2005) 
<http://morgenbladet.no/debatt/2005/det_skjulte_apartheid>; Peter Tatchell, ‘Direct Action is Necessary 
because Homophobia is Sexual Apartheid’ The Pink Paper (7 October 1994) 
<http://www.petertatchell.net/direct_action/sexual_apartheid.htm> all accessed 9 October 2015. 
18 Original title: ‘Medisinprofessor varsler: Har innført apartheidssystem’ [Introduction of an apartheid 
system] Universitas Newspaper (Oslo 30 September 2015) (paper copy on file with the author); 
http://universitas.no/nyheter/60874/medisinstudenter-utdannes-til-arroganse> accessed 9 October 
2015.  
19<http://www.dagbladet.no/2014/03/07/kultur/meninger/kronikk/saudi-
arabia/kvinnedagen/32192939/> accessed 9 October 2015.  
20 Mona Claussen, ‘Norsk Apartheid Vekker Internasjonal Oppsikt’ [Norwegian Apartheid Attracts 
International Attention] Aftenposten Newspaper (Norway 28 November 2011) 
<http://www.aftenposten.no/nyheter/uriks/Norsk-apartheid-vekker-internasjonal-oppsikt-
6708574.html> accessed 9 October 2015. 
21 Magnus Nygren Syversen, ‘Sammenligner Norge med Sør-Afrika under Apartheid’ [Comparing Norway 
with South Africa under Apartheid] Fredrikstad Blad (Fredrikstad, Norway 3 December 2013) 
<http://www.f-b.no/nyheter/nyheter/sammenligner-norge-med-sor-afrika-under-apartheid/s/2-2.952-
1.8194189> accessed 9 October 2015. 
22 <http://www.nettavisen.no/nyheter/--norge-driver-med-akademisk-apartheid/6644916.html> 
accessed 9 October 2015. 
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of apartheid in their statutes.23 Indeed, apartheid was not included in the draft statute 

for the ICC either. Interestingly, one of the first drafts of the Rome Statute was based 

upon the 1981 Study on Ways and Means of Insuring the Implementation of International 

Instruments such as the International Convention on the Suppression and Punishment of 

the Crime of Apartheid, Including the Establishment of the International Jurisdiction 

Envisaged by the Convention, thus at a very early stage linking the crime of apartheid 

with a prospective ICC.24 The 1981 study was drafted as a result of the Apartheid 

Convention explicitly demanding the creation of an international penal tribunal with 

jurisdiction over the crimes listed in the Convention (Article V). 

In 1992, the International Law Commission (ILC) presented a Draft Code of Crimes 

Against the Peace and Security of Mankind, into which apartheid was incorporated.25 In 

this version of the Draft Code of Crimes and on the establishment of an international 

criminal court, the ILC suggested that the prospective court should have exclusive and 

compulsory jurisdiction over the crime of genocide, systematic or mass violations of 

human rights, apartheid, illicit international trafficking in drugs as well as seizure of 

aircraft and kidnapping of diplomats or internationally protected persons.26 In other 

words: the crime of apartheid was considered to be on par with the crime of genocide, 

thus one of very few crimes of such seriousness that the international criminal court 

should assume exclusive jurisdiction. Indeed, the ILC even explains the court’s exclusive 

jurisdiction was justified in that ‘[c]ertain crimes because of their particular gravity, 

heinous nature, and the considerable detriment they cause to mankind, must come 

within the purview of an international criminal court’.27 Furthermore, the gravity of the 

crime of apartheid is emphasised by the Commission’s statement: 

[I]t is possible to make a distinction between the most serious crimes, such 

as genocide and apartheid, which involve mass and systematic violations 

of universal values, and other crimes, and to limit the exclusive jurisdiction 

rule to crimes in the first category.28 

Although this ILC Draft coincides with the final years of the South African apartheid 

regime and as such certainly was influenced by the events of the time, it nevertheless 

demonstrates the uncontested seriousness of the crime of apartheid. Apartheid is 

                                                        
23 Precedents include the Nuremberg Tribunal, Tokyo Tribunal, Control Council Law No 10, the 
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal Tribunal 
for Rwanda (ICTR). 
24 UN Doc E/CN.4/1426. Bassiouni (n 13) 584—585; M Cherif Bassiouni, The Legislative History of the 
International Criminal Court (Transnational Publishers, Ardsley 2005) 33, 61—62. 
25 ‘Report by Mr Doudou Thiam, Special Rapporteur. Tenth report on the draft Code of Crimes against the 
Peace and Security of Mankind’ (20 March 1992) UN Doc A/CN.4/442. 
26 <http://legal.un.org/docs/?path=../ilc/documentation/english/a_cn4_442.pdf&lang=EFS> 55, para 36, 
accessed 30 October 2015.  
27 <http://legal.un.org/docs/?path=../ilc/documentation/english/a_cn4_442.pdf&lang=EFS> 55, para 38, 
accessed 30 October 2015. 
28 <http://legal.un.org/docs/?path=../ilc/documentation/english/a_cn4_442.pdf&lang=EFS,> 55, para 40, 
accessed 30 October 2015. 
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repeatedly compared to genocide, which is nowadays considered ‘the crime of crimes’.29 

However, this legal classification of the crime of apartheid has fallen into oblivion with 

the end of the South African regime. The inclusion of apartheid into the 1992 Draft has 

furthermore been criticised for overlooking the prevalent doubts about the crime’s 

customary nature.30 The Status of apartheid in customary international law will 

subsequently be examined in Chapter 4. 

The ILC’s Draft Code of Crimes of 1996 contained a generic version of apartheid, 

prohibiting ‘institutionalised discrimination on racial, ethnic or religious grounds 

involving the violation of fundamental human rights and freedoms’, hence without 

reference to the South African situation. 31  The ILC stated that institutionalised 

discrimination was ‘in fact the crime of apartheid under a more general denomination’,32 

thereby implying that not only racial, but also ethnic and religious groups were 

protected.33 Neither of the Draft Codes were acted upon. 

It was only at the Rome Diplomatic Conference34 that the inclusion of the crime of 

apartheid into the list of crimes against humanity was suggested by the countries of the 

Southern African Development Community (SADC).35 There was some initial reluctance 

from other state delegations towards this proposition. Nonetheless, a majority of states 

urged for the recognition of this inhumane act, arguing that if apartheid would not be 

explicitly listed as a crime against humanity, it would implicitly be subsumed under 

‘other inhumane acts’ of Article 7(1)(k) Rome Statute. Put differently, since the crime 

was already implicitly contained in the Rome Statute, it might as well be singled out and 

given its own provision. An argument against its inclusion was that any widespread or 

systematic policy of apartheid would fall under the provision on persecution on racial 

grounds (Article 7(1)(h) Rome Statute), a separate provision on apartheid was therefore 

superfluous.36 At the end, however, the delegations agreed that apartheid was of a 

                                                        
29 See for example the title of a seminal work on the crime of genocide: William Schabas, Genocide in 
International Law – The Crime of Crimes (2nd edn Cambridge University Press, Cambridge 2009). 
30 Robert Cryer, Prosecuting International Crimes – Selectivity and the International Criminal Law Regime 
(Cambridge University Press, Cambridge 2005) 259. 
31 <http://legal.un.org/ilc/texts/instruments/english/commentaries/7_4_1996.pdf> accessed 30 October 
2015. See also Byron (n 9) 241. 
32 <http://legal.un.org/ilc/texts/instruments/english/commentaries/7_4_1996.pdf> accessed 30 October 
2015. 
33 Christopher Hall, ‘The Crime of Apartheid’ in Otto Triffterer (ed), Commentary on the Rome Statute of the 
International Criminal Court (2nd edn Verlag CH Beck, Munich 2008) 228. 
34 Full title: The United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 

International Criminal Court, Rome, 15 June—17 July 1998. See for more information: 

<http://legal.un.org/icc/rome/proceedings/contents.htm> accessed 30 October 2015. 
35 UN Doc A/CONF.183/C.1/L.12 (22 June 1998); see also: Roger S Clark, ‘Historical Efforts to Codify 
Crimes against Humanity’, in Leila Nadya Sadat (ed), Forging a Convention on Crimes against Humanity 
(Cambridge University Press, Cambridge 2011), 25. 
36 Timothy McCormack, ‘Crimes Against Humanity’ in Dominic McGoldrick, Peter Rowe and Eric Donnelly 
(eds), The Permanent International Criminal Court: Legal and Policy Issues (Hart Publishing, Portland 2004) 
198; Herman Von Hebel, Darryl Robinson, ‘Crimes within the Jurisdiction of the Court’ in Roy S. Lee (ed), 
The International Criminal Court – The Making of the Rome Statute; Issues, Negotiations, Results (Kluwer 
Law International, The Hague 1999) 102. 
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character and gravity similar to other inhumane acts and merited its own criminal 

provision.37 In retrospect, it has been argued that the inclusion of the crime of apartheid 

into the Rome Statute has led to an increased harmonisation of international criminal 

law. In prior instruments, the crime had already been afforded the status as a crime 

against humanity, this was confirmed by the Rome Statute, thereby leading to an 

expansion of the commonly accepted list of crimes against humanity.38 The fact that the 

crime of apartheid was singled out as a crime against humanity and did not end up in the 

residual provision of ‘other inhumane acts’ is indeed a strong reaffirmation of the 

universal condemnation of this inhumane practice.39 Critical voices, however, assert that 

Article 7(2)(h) Rome Statute is incoherent, ambiguous and inoperable.40 One scholar, 

Roger Clark, even claims that the crime of apartheid was an example ‘of the use of the 

law as affirmation, exclamation or denunciation rather than a string in the prosecutorial 

bow’.41 Although Clark also rightfully points out that the ‘practice [of apartheid] is now 

so deeply condemned by the world’s conscience that it is inconceivable that a modern 

code of crimes ( ...) would omit a specific reference to apartheid’.42 Nevertheless, he 

considers the addition of the crime into the list of crimes against humanity ‘more 

symbolic than anything else and that the proscribed actions are already caught 

elsewhere’.43 In this context, historic parallels to the crime of genocide should be drawn. 

As late as 1982, legal scholars claimed that the Genocide Convention was ‘more symbolic 

than a legislative contract’44 and that ‘[g]enocide has been charged with controversy 

from its very inception and it has never enforced specific punishment for cases of 

genocide’.45 Indeed, wording that resembles the academic discourse on the crime of 

apartheid. Nowadays, nobody would even dare to discuss the continued importance of 

the crime of genocide or the Genocide Convention, particularly after the occurrences in 

Rwanda and the Former Yugoslavia. Similarly, the crime of apartheid can gain 

independent significance if applied to contemporary situations, as will be discussed later 

for the case of North Korea and the Occupied Palestinian Territories. 

3.2. The Actus Reus of the Crime against Humanity of Apartheid 

Article 7(1)(j) in conjunction with Article 7(2)(h) Rome Statute defines the crime against 

humanity of apartheid as follows: 

                                                        
37 Von Hebel, Robinson (n 36) 102. 
38 Caroline Fournet, International Crimes : Theories, Practice and Evolution (Cameron May, London 2006) 
36. 
39 Ilias Bantekas, Susan Nash, International Criminal Law (3rd edn Routledge-Cavendish, London 2007) 136.  
40 Bultz (n 16) 205. 
41 Roger Clark, ‘Crimes against Humanity and the Rome Statute of the International Criminal Court’, in 
Mauro Politi and Giuseppe Nesi (eds), The Rome Statute of the International Criminal Court – A Challenge to 
Impunity (Ashgate, Aldershot 2001) 88. 
42 ibid 87. 
43 ibid 88. 
44 Jack Nusan Porter, ‘What is Genocide? Notes Towards a Definition’, in Jack Nusan Porter (ed), Genocide 
and Human Rights: A Global Anthology (University Press of America, Lanham 1982) 7. 
45 ibid 8. 
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1. For the purpose of this Statute, ‘crime against humanity’ means any 

of the following acts when committed as part of a widespread or 

systematic attack directed against any civilian population, with knowledge 

of the attack:  

(j) The crime of apartheid; 

 ( …) 

2. For the purpose of paragraph 1:  

(h) ‘The crime of apartheid’ means inhumane acts of a character similar 

to those referred to in paragraph 1, committed in the context of an 

institutionalised regime of systematic oppression and domination by one 

racial group over any other racial group or groups and committed with the 

intention of maintaining that regime.46 

Article 21 Rome Statute contains a detailed provision on the applicable law for the ICC. It 

places in consecutive order, first, the Rome Statute, the Elements of Crimes and the 

Rules of Procedure and Evidence (Article 21(1)(a)). Secondly, where appropriate, 

applicable treaties and the principles and rules of international law (Article 21(1)(b)). 

Thirdly, it lists the general principles of law, should both the first and second order fail. 

The general principles have to be consistent with the Rome Statute and international 

law as well as internationally recognised norms and standards (Article 21(1)(c)). The 

ICC may — but does not have to — apply principles and rules of law as interpreted in its 

previous decisions (Article 21(2)). For this analysis, the interpretation of the provisions 

contained in the Rome Statute are of primary importance. Although the Elements of 

Crimes are not strictly binding, they help clarify the different elements of each crime and 

as such are a tool to assist the Court in their interpretation.47 

The following analysis of the elements of the actus reus of the crime against humanity of 

apartheid builds on a legal interpretation of Article 7(1)(j) and Article 7(2)(h) Rome 

Statute. The general, overarching requirements of crimes against humanity in the 

chapeau of Article 7 Rome Statute will hereafter not be analysed; instead, the focus will 

be on the specific requirements of the crime of apartheid.48 Since the Rome Statute is a 

treaty by nature, the interpretative criteria in Articles 31 and 32 of the Vienna 

                                                        
46 Rome Statute of the International Criminal Court, circulated as document A/CONF.183/9 of 17 July 
1998 and corrected by procès-verbaux of 10 November 1998, 12 July 1999, 30 November 1999, 8 May 
2000, 17 January 2001 and 16 January 2002. The Statute entered into force on 1 July 2002. 
47 There were critical voices concerning the creation of the Elements of Crimes. One delegate at the Rome 
Diplomatic Conference in 1998 emphasised that the principle of legality — expressed by nullum crimen 
sine lege, nulla poena sine lege — results in that the elements of crimes must not be left to a later stage. 
State parties must be sure of the commitments that they were undertaking, see Bassiouni (n 24) 292, fn 40. 
48 Apartheid was referred to as an example of an ’act’ in the meaning of an attack as a ’multiple 
commission of acts’ (chapeau of Art 7 in conjunction with Art 7(2)(a) Rome Statute) by the ICTR in two 
judgments, an attack can also be non-violent in nature, such as the imposition of a system of apartheid on 
a people (ICTR, The Prosecutor v Jean-Paul Akayesu (Trial Judgment) ICTR-96-4-T (2 September 1998), 
para 581, and The Prosecutor v Georges Anderson Nderubumwe Rutaganda (Trial Judgment) ICTR-96-3-T 
(26 May 2003) para 69.) 
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Convention on the Law of Treaties will be applied, in particular the literal, the 

contextual/systematic and the teleological criteria.49 Article 31(1) Vienna Convention 

notes that terms are to be given their ordinary meaning in the context and the light of 

the respective treaty’s object and purpose. While the ordinary meaning of treaty terms 

always is linked with its context, it may be treated separately for analytical purposes.50 

The following subchapters examine the different elements of the actus reus of the crime 

of apartheid. In so doing, the challenges — or pitfalls — of the criminal provision on 

apartheid will be revealed. Each respective subchapter deals with one of these elements, 

these being: inhumane acts, a character similar to those referred to in paragraph 1, an 

institutionalised regime, systematic oppression and domination and, lastly, the racial 

group. 

3.2.1. Inhumane Acts 

The expression ‘inhumane acts’ is not defined and clearly any of the offences specified as 

crimes against humanity in Article 7(1) Rome Statute would amount to an inhumane act. 

Most likely there is an overlap between the concept of ‘inhumane acts’ (Article 7(2)(h) 

Rome Statute) and ‘inhuman acts’ (Article II Apartheid Convention), though generally 

the acts would have to reach a certain degree of severity, suffering or injury.51 Footnote 

29 in the Elements of Crime on Article 7(1)(j) Rome Statute indicates that the term 

‘character’ refers to the nature and gravity of the acts, meaning that an act similar in 

quality or seriousness to other crimes against humanity could also constitute an 

inhumane act for the purpose of this offence.52 

3.2.2. Character Similar to those Referred to in Paragraph 1 

The Rome Statutes’ Elements of Crime to Article 7(2)(h) reads as follows: 

Such act was an act referred to in article 7, paragraph 1, of the Statute, or 

was an act of a character similar to any of those acts.53 

Article 7(2)(h) Rome Statute requires that the act is of an inhumane character similar to 

other crimes against humanity set forth in its Article 7(1). In practice, there may be a 

large degree of similarity between the inhumane acts of the crime of apartheid and the 

other crimes listed in paragraph 1.54 The act required has to be of an inhumane 

character, which seems to refer to Article 7(1)(k) Rome Statute, describing ‘other 

                                                        
49 Arts 31-33 of the Vienna Convention articulate the general principles of interpretation in the 
international legal system and form a part of customary law (Arbitral Award of 31 July 1989 (Guinea Bissau 
v Senegal), ICJ Reports (1991), 70. 
50 Richard Gardiner, Treaty Interpretation (OUP, Oxford 2008) 162. 
51 Hall (n 33) 264. 
52 <http://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-
45BF9DE73D56/0/ElementsOfCrimesEng.pdf> accessed 30 October 2015. See also Byron (n 9) 242. 
53 <http://www.icc-cpi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B-
45BF9DE73D56/0/ElementsOfCrimesEng.pdf> accessed 28 October 2015. 
54 Clark (n 41) 88. 
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inhumane acts’ as acts that intentionally cause great suffering or serious injury to body 

or to mental or physical health. However, such acts could also fall under the definition of 

the crime of persecution in Article 7(1)(h) Rome Statute, if they contain a discriminative 

intent based on the identity of a group, for example a racial group.55 There is seemingly a 

real risk that the acts committed would be subsumed under any of the other paragraphs 

of Article 7(1) Rome Statute, thereby making the provision on the crime of apartheid 

obsolete. However, the principle of specificity, which emanates from the guiding 

principle of legality or nullum crimen sine lege, demands for criminal provisions to be as 

specific and clear as for judges to render consistent, coherent and foreseeable judgments 

and for perpetrators to foresee the consequences of their criminal behaviour. 

Punishment may only be imposed if the criminal provision that foresees punishment for 

a specific behaviour is sufficiently precise.56 Thus, in criminal law the specificity of a 

provision is of paramount importance. The more specific and precise a criminal norm is, 

the more likely it is to be in coherence with the principle of legality. It could therefore be 

argued that a detailed provision, such as Article 7(2)(h) Rome Statute, is more likely to 

adhere to the principle of legality than a generic provision such as Article 7(1)(k) Rome 

Statute. The question of whether a comprehensive provision is more likely to lead to a 

conviction in a criminal trial before an international tribunal is yet another, completely 

different and primarily pragmatic, issue. 

Understandably, the reference to ‘acts of a character similar to paragraph 1’ has caused 

some debate amongst legal academics. Sunga welcomed the Rome Statute’s definition of 

the crime of apartheid with its rather short reference to acts in Article 7(1), 

consequently omitting the long and vague list of acts found in Article II of the Apartheid 

Convention.57 As a matter of fact, most of the acts listed in the Apartheid Convention are 

captured by the Rome Statute’s definition; the list in the Apartheid Convention could 

therefore serve as illustration for the ICC when dealing with the crime of apartheid.58 

Werle suggests that ‘inhumane acts of a similar character’ could be interpreted using 

Article II Apartheid Convention.59 Cryer clarifies that the term ‘of a character similar to 

                                                        
55 Machteld Boot, Genocide, Crimes Against Humanity, War Crimes: Nullum Crimen Sine Lege and the Subject 
Matter Jurisdiction of the International Criminal Court (Intersentia, Antwerpen 2002) 529. 
56 Shahabuddeen, Mohamed, ‘Does the Principle of Legality Stand in the Way of Progressive Development 
of Law?’, (2004) 2 Journal of International Criminal Justice 1008 with reference to ICTY, The Prosecutor v 
Vasiljević, Case No IT-98-32T, Trial Judgment (29 November 2002) para 193. 
57 These acts include: ’denial (…) of the right to life and liberty of person‘ (lit a), which are ‘(…) murder 
(…)’(i), (…) ’infliction (…) of serious bodily or mental harm, (…) infringement of (…) freedom or dignity, or 
(…) torture, (…) cruel, inhuman or degrading treatment or punishment‘ (ii), (…) arbitrary arrest and illegal 
imprisonment (…)’ (iii); ’deliberate imposition (…) of living conditions calculated to cause (…) physical 
destruction‘ (lit b); ’any legislative measures and other measures calculated to prevent (…) from 
participation in the political, social, economic and cultural life of the country (…)’ (lit c); ’any measures (…) 
designed to divide the population along racial lines (…)’ (lit d); ’exploitation of labour (…)’ (lit 
e); ’persecution of organizations and persons (…)’ (lit f). 
See also Lyal S Sunga, ‘The Crimes within the Jurisdiction of the International Criminal Court’ (1998) 6 Eur 
J Crime Crim L & Crim Just 391. 
58 Robert Cryer et al, An Introduction to International Criminal Law and Procedure (Cambridge University 
Press, Cambridge 2010) 264; Kittichaisaree (n 4) 125. 
59 Gerhard Werle, Principles of International Criminal Law (TMC Asser Press, The Hague 2005) 262—263. 
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those referred to in paragraph 1’ was included in order to prevent exceedance of the 

existing law; the Rome Statute thus simply provided an express recognition of the crime 

of apartheid.60  

The above-cited suggestions by legal scholars reveal the ambiguity caused by the 

wording of Article 7(1) Rome Statute. The wording of ‘acts similar to those referred to in 

paragraph 1 of Article 7’ is indeed not helpful in clarifying the content of the crime of 

apartheid. On the contrary, the reference is unclear, since it seems to point to Article 

7(1)(k) Rome Statute without stating this explicitly. However, Article 7(1)(k) Rome 

Statute is also a rather open provision lacking a closer definition. There is therefore a 

substantial risk that a prosecutor would choose not to indict a perpetrator for the crime 

of apartheid because it creates an additional burden of proof. In addition to proving that 

there is an ‘inhumane act of a character similar to those referred to in Article 7(1)’, the 

prosecutor would also have to demonstrate the existence of a ‘context of an 

institutionalized regime of systematic oppression and domination by one racial group 

over any other racial group or groups and committed with the intention of maintaining 

that regime’. Or instead, the prosecutor could choose to indict an alleged offender of 

Article 7(1)(k) Rome Statute, thereby limiting his burden of proof to an inhumane act. 

Nevertheless, although apartheid could fall within the ambit of ‘other inhumane acts’, it 

was included into the Rome Statute as a separate offence in order to reaffirm the 

universal condemnation of its practice.61 

3.2.3. Institutionalised Regime 

The inclusion of the term ‘institutionalized regime’ represents the most significant 

difference between the definition of the crime of apartheid in the Apartheid Convention 

and the Rome Statute.62 The 1996 Draft Code of Crimes by the ILC argued that the crime 

of persecution and the crime of institutionalised discrimination (or apartheid under a 

more general denomination) differed inasmuch as the latter demanded a plan or a policy 

to have been ‘institutionalized’.63 Whether this discrimination should be enforced by de 

jure authority (eg legal decrees) or simply by de facto actions, is not apparent from the 

statutory provision in the Rome Statute; it should be ascertained that a de facto 

discrimination would be sufficient.64 

With regards to the term ‘regime’, a broad interpretation is demanded. Hall suggests 

that regime be understood in a broad sense of ‘a method or a system of organising or 

doing something’,65 as opposed to its primary sense of a governmental method or 

system. He concludes that there are no indications in the Rome Statute that would 

                                                        
60 Cryer et al (n 58) 264. 
61 Bantekas (n 14,)194. 
62 Cryer et al (n 58) 264—265. 
63  <http://legal.un.org/ilc/texts/instruments/english/commentaries/7_4_1996.pdf>, 49, accessed 30 
October 2015.  
64 Bultz (n 16) 223—224. 
65 Hall (n 33) 264—265. 
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prevent a broader interpretation of the term to include a system institutionalised by an 

armed group in control of a certain area, thereby allowing an armed group to qualify as a 

regime.66 Byron confirms this view, emphasising that ‘institutionalized regime can be 

understood as an established law or practice by a government or prevailing order’,67 

thereby confirming the de facto institutionalisation. According to other scholars, the 

crime of apartheid effectively required a government policy of apartheid.68 Bultz claims 

that a ‘regime’ should be limited to a recognisable state, the threshold of an 

institutionalised regime would be muddled if it included de facto control by loosely 

organised militias or rebel groups. He asserts that by construing the ‘regime’ notion too 

widely, it became too ambiguous and unidentifiable and therefore problematic in light of 

the principle of legality. According to Bultz, a non-state regime is not really 

institutionalised at all; instead he believes that any non-institutionalised discrimination 

would be covered by the crime of persecution and need not be embraced as a crime of 

apartheid.69 

An established law or practice by a government or prevailing order is most likely the 

closest to a definition of an institutionalised regime one gets.70 An institutionalised 

regime would indisputably exist when the oppression and the domination are anchored 

in domestic law, with the South African apartheid legislation as the prime example.71 

One must, however, be cautious so as not to demand the same requirements for a 

contemporary apartheid situation. The threshold is created by the institutionalisation of 

a regime of systematic discrimination and oppression, not by a comparison to the 

governmental methods and legislation of the Union of South Africa. 

3.2.4. Systematic Oppression and Domination 

The criterion of systematic oppression by the regime suggests that there exists some 

controlling and harsh treatment of the racial group. Yet, precisely this requirement of 

systematicity of the treatment could present considerable challenges for the prosecution 

to prove.72 The problem is created by the chapeau for all crimes against humanity in 

Article 7(1) Rome Statute that only disjunctively requires a systematic or widespread 

attack. Article 7(2)(h) Rome Statute thus seemingly introduces a mandatory 

requirement of systematicity, which contradicts the chapeau’s intention. While case law 

and scholarship have determined that crimes against humanity no longer demand a 

conjunctive requirement of a widespread and systematic attack,73 Article 7(2)(h) Rome 

                                                        
66 ibid. 
67 Byron (n 9) 242. 
68 McCormack (n 36) 200. 
69 See Bultz (n 16) 225, 229 stating that the concept was overly broad and inoperable. 
70 Byron (n 9) 242. 
71 Werle (n 59) 263. 
72 Byron (n 9) 242. 
73 See for example ICTY, The Prosecutor v Tadić, Trial Judgment, Case IT-94-1-T (7 May 1997), paras 646-
648 (‘numerous other sources support the conclusion that widespreadness and systematicity are 
alternatives’, ibid, para 647); Report of the Committee on the Establishment of a Permanent International 
Criminal Court, UN Doc A/50/22 (1995) 17. 
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Statute seemingly re-introduces this out-dated requirement, thereby countermanding 

the development of international criminal law. 

There is some uncertainty as to the distinction between ‘oppression’ and ‘domination’. 

Some scholars suggest that they cannot be distinguished and are essentially the same.74 

The Oxford English dictionary defines ‘oppression’ as ‘prolonged cruel or unjust 

treatment or exercise of authority’75, whereas ‘domination’ is described as ‘the exercise 

of power or influence over someone or something, or the state of being so controlled’.76 

It has been pointed out that there would be a significant burden on the prosecution to 

demonstrate the existence of both ‘oppression’ and ‘domination’.77 However, if these 

requirements were viewed as one – ‘oppression and domination’ – then the 

prosecutorial burden would to a certain extent be relieved. 

3.2.5. Domination of One Racial Group Over Any Other Racial Group 

The crime of apartheid is defined as an institutionalised regime of systematic oppression 

and domination by one racial group over any other racial group or groups. The 

construction of a ‘racial group’ is fundamental to the concept of apartheid.78 If the 

prosecutor cannot prove the existence of a racial group, the crime of apartheid becomes 

untenable. 

The crime of apartheid has certain elements in common with the crime of genocide. The 

latter protects a racial group as one of four exclusive victim groups in the Convention on 

the Prevention and Punishment of the Crime of Genocide (Genocide Convention) and the 

corresponding Article 6 Rome Statute. The Apartheid Convention was, as a matter of fact, 

modelled after the Genocide Convention.79 The relevant jurisprudence on genocide with 

regard to a racial group might indeed prove useful when defining the term ‘race’ within 

the context of the crime of apartheid.80 However, while the crime of genocide protects 

four distinct groups (racial, ethnical, national and religious), the crime of apartheid 

limits its protection to the racial group only. The legal definition of the racial group 

therefore becomes of paramount importance. The classification of the victims as 

members of a racial group constitutes a legal threshold, which must be proven in order 

for the crime of apartheid to occur.81 

The common meaning of the term ‘race’ has changed considerably since the end of 

World War II. At that time, the common understanding of race merged the notion of 

                                                        
74 Hall (n 33) 265 at n 123. 
75 http://www.oxforddictionaries.com/definition/english/oppression, accessed 23 November 2015. 
76 http://www.oxforddictionaries.com/definition/english/domination, accessed 23 November 2015. 
77 Hall (n 33) 265 at n 123. 
78 Du Plessis (n 13) 425. 
79 Reydams (n 13) 59. The Rome Statute defines genocide in its Art 6: ‘For the purpose of this Statute, 
‘genocide’ means any of the following acts committed with intent to destroy, in whole or in part, a national, 
ethnical, racial or religious group, as such (…)’. 
80 Bantekas (n 14) 237. 
81 In agreement: Du Plessis (n 13) 425. 
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nation states with sub-groups of people.82 The classification of sub-groups with different 

inherent, unchangeable characteristics was part of Hitler’s Aryan master race policy. His 

creation of a homogenous German people (the so-called Herrenvolk or Herrenrasse) was 

an attempt to justify the extermination of ‘others’ as a sacred purpose of the biologically 

superior German people.83 The Nazi party ‘embarked on a lethal project of social 

engineering that was to eliminate “impure” groups that threatened the Aryan race’.84 

However the concept of race is also burdened by an out-dated pseudo-scientific 

explanation dating back to times of imperialism and colonialism asserting that 

people can be categorised by their features and innate characteristics. Natural sciences 

have long reached the conclusion that there are no genetic or biological differences 

amongst the different races.85 Moreover, it has become accepted that race is the outcome 

of collective ascription and is typically used to refer to a group of people who are 

perceived as being different and possibly inferior to another group.86 Thus, race is 

created by a specific society in order to indicate and justify differences in treatment or in 

position.87 Already in 1950, the UNESCO Statement on Race emphasised that ‘[f]or all 

practical social purposes, “race” is not so much a biological phenomenon as a social 

myth’.88 Since obviously ‘the existence of races themselves no longer corresponds to 

usage of progressive social science’,89 race as a means to classify humans into major 

subspecies has become virtually obsolete.90 

Modern genetics tend not to speak of race for three predominant reasons: first, there has 

been so much interbreeding between human populations that there are no pure racial 

groups. Secondly, hereditary physical traits are not evenly distributed within clear 

boundaries. Lastly, hereditary characteristics cannot explain cultural variations. People 

                                                        
82 The creator of the term ‘genocide’, Raphael Lemkin, discusses in a subchapter entitled ‘Racial 
Differentiation’ in his seminal work ‘Axis Rule in Occupied Europe’, the differences in wages paid to 
German construction workers compared to Eastern workers or Jews, implying that Germans, Poles, 
Ukrainians, White Russians and Jews were all members of different races (Raphael Lemkin, Axis Rule in 
Occupied Europe (Carnegie Endowment for International Peace, Washington 1944) 70—71). 
83 Henry Jr King, ‘Genocide and Nuremberg’ in Ralph Henham, Paul Behrens, Paul (eds), The Criminal Law 
of Genocide (Ashgate Publishing Company, Aldershot 2007) 30. 
84 Alexander Laban Hinton, ‘The Dark Side of Modernity: Toward an Anthropology of Genocide’, in 
Alexander Laban Hinton, Annihilating Difference: An Anthropology of Genocide (Blackwell Publishers, 
Malden 2002) 14. 
85 Thomas Hylland Eriksen, Ethnicity and Nationalism (3rd edn Pluto Press, London 2010) 5; Erica Howard, 
‘Race and Racism – Why does European Law have Difficulties with Definitions?’ 24 International Journal of 
Comparative Labour Law and Industrial Relations (2008) 10. 
86 Walter Kälin and Jörg Künzli, The Law of International Human Rights Protection (OUP, Oxford 2009) 369. 
87 Hylland Eriksen, (n 85) 5; Howard (n 85) 10; David Davis, ‘Constructing Race: A Reflection’ in The 
William and Mary Quarterly, vol 54 (1997) 7; Gudrun Holgersen, ‘Etnisk diskriminering’ [Ethnic 
Discrimination] in Anne Hellum, Kirsten Ketscher (eds), Diskriminerings- og likestillingsrett 
[Discrimination and equality law] (Universitetsforlaget, Oslo 2008) 159. 
88 1950 UNESCO Statement on Race, in UNESCO, Four Statements on the Race Question (1969) 33. The 
1967 UNESCO Statement on Race and Racial Prejudice confirms that ‘racist doctrines lack any scientific 
basis whatsoever’ (ibid 50). 
89 Schabas (n 29) 142. 
90 William Schabas, Genocide in International Law (1st edn Cambridge University Press, Cambridge 2000) 
129. 
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everywhere in the world have the same inborn abilities and variations exist only on an 

individual level, not at a group level.91 

When confronted with the definition of the term ‘racial group’ (mostly in connection to 

defining the protected racial group of the crime of genocide), international criminal 

tribunals were challenged with finding an objective definition of the protected group.92 

The reason for this approach is the fact that the racial group is an element of the 

actus reus, a threshold of the crime. Consequently, the international criminal 

tribunals tried to objectively define race, with rather mixed results. Gradually, 

however, there has been a shift towards a subjective approach, thereby avoiding 

scientifically verifiable (objective) parameters and instead relying on the persecutor’s 

perception of the victim group.93 

While international criminal law seemingly tries to avoid any confrontation with race 

and racial groups, socio-anthropology extensively dealt with the issue and commonly 

defines race as the perception of differentness.94 Noticing this, legal scholars have 

suggested turning to anthropology in search of a legal definition of race: 

[A]partheid constitutes a very specific crime against humanity, based 

solely on racial discrimination. It is relevant even after the collapse of the 

South African apartheid State, and much will depend on the 

anthropological definition of ‘race’.95 

According to the contemporary socio-anthropological definition of race, the only matter 

of importance is whether social actors treat races as real and organise their lives and 

exclusionary practices accordingly. Race is therefore a social construct, defined and 

moulded by a group, usually in response to another group. Race is heavily influenced 

and ultimately created by stigmatisation and the perception of differentness. Race is 

thus not real, but imagined. As mentioned earlier, the perpetrator’s perception becomes 

the main determining element: people discriminate because someone is perceived as 

being different.96 In other words, if a group is perceived and treated as a distinct racial 

group, it would qualify as a racial group in the meaning of the crime of apartheid, despite 

the lack of any ‘objective’ differences between the groups to which the victim and the 

perpetrator belong to. 

 

                                                        
91 Hylland Eriksen (n 85) 6. Also noted by Kälin and Künzli (n 86) 368. 
92 In Akayesu, the ICTR Trial Chamber defined a racial group as ‘based on the hereditary physical traits 
often identified with a geographical region, irrespective of linguistic, cultural, national or religious factors’ 
(ICTR, The Prosecutor v Akayesu, Case No 96-4-T, Trial Judgment (2 September 1998), para 514.  
93 William Schabas, An Introduction to the International Criminal Court (4th edn Cambridge University 
Press, Cambridge 2011) 105. 
94 Lyal Sunga, The Emerging System of International Criminal Law: Developments in Codification and 
Implementation (Kluwer Law International, The Hague 1997) 112. 
95 Bantekas (n 14) 237.  
96 Howard (n 85) 10. 
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3.3. The Mens Rea of the Crime against Humanity of Apartheid 

In addition to the specific intention of maintaining an institutionalised regime of 

systematic oppression and domination, Article 30 Rome Statute requires that the 

perpetrator commits the material elements with intent and knowledge. Thus, the mens 

rea of the crime of apartheid demands awareness by the perpetrator of the factual 

circumstances, such as the nature and gravity of his or her acts, and an intention of 

maintaining the institutionalised regime of systematic oppression and domination over 

a racial group. Of importance is that the systematic oppression and domination not only 

have the effect, but moreover the purpose of maintaining a regime by one racial group 

over another racial group. The crime of apartheid therefore demands a special intent to 

sustain an institutionalised system of racial discrimination, in addition to the general 

intent of committing the crime.97 

The wording of the mens rea is problematic because it seemingly excludes acts that 

establish a racial domination; according to the provision’s wording, the criminal act is 

limited to maintaining such regimes.98 However, it could be argued that any regime, 

once established, also has to be maintained. Furthermore, the wording suggests that 

replacing one regime with another is not included.99 A possible solution to this apparent 

lacuna could be found in a wide definition of the maintenance term as to include the 

establishment and the replacement of an apartheid regime, thereby approaching Article 

II Apartheid Convention that demands intent ‘for the purpose of establishing and 

maintaining domination’. 

3.4. Spatial Applicability of the Provisions on Apartheid 

While there are controversies as to whether the Apartheid Convention was intended for, 

and could be applied to, contexts other than South Africa, this discussion is no longer 

valid for the Rome Statute. Since Article 7(1)(j) in conjunction with Article 7(2)(h) Rome 

Statute removed any reference to Southern Africa; accordingly, the Southern African 

situation can no longer be used as a conditio sine qua non to determine the existence of 

the crime of apartheid in other cases. The crime of apartheid has been released from its 

former geographical shackles. The provisions on apartheid in the Rome Statute can 

therefore be applied to any situation occurring in the territory of any State party. They 

can furthermore be applied to any other state providing the ICC’s jurisdiction is accepted 

and/or the UN Security Council authorises the initiation of an investigation. 

Nonetheless, the contentiousness of the spatial (and temporal) applicability of the Rome 

Statute’s provisions on apartheid has not yet fully dissipated. The shadow of the South 

African legacy still lingers over the crime of apartheid. Yet, with the inclusion of the 

                                                        
97 Du Plessis (n 13) 427; Bantekas (n 14) 48. This ‘special intent’ should, however, not be confused with 
the special intent of the crime of genocide, according to which the perpetrator not only has the intent to 
commit one of the enumerated acts, but furthermore has the special intent of destroying the group as such. 
98 Bultz (n 16) 225. 
99 Hall (n 33) 265-266. 
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crime of apartheid into the Rome Statute and the removal of any reference to the 

Southern African case, the time has now come to put Article 7(1)(j) Rome Statute to the 

test. As a matter of fact, there are a significant number of States with institutionalised 

regimes of systematic oppression and domination. If these cases reach the threshold of a 

crime against humanity and fulfil the elements of the crime of apartheid, a substantial 

number of cases could be added to the ICC’s case-load.100 Two cases will be briefly 

analysed in Chapter 5, demonstrating that the provisions on apartheid could be applied 

by the ICC in the near future. 

 

4. The Status of Apartheid in Customary Law 

There are three possible sources under international law, namely treaty, custom and 

general principles of law. 101  Customary law demands evidence of a subjective 

recognition by states of what they consider to be a binding rule of international law 

(opinio juris) as well as an objective constant and uniform state practice.102 International 

crimes are mostly created through conventions, but also through custom. The 

contentiousness of the Apartheid Convention and the not yet universal ratification of the 

Rome Statute as treaty sources containing the crime against humanity of apartheid, 

reveal the importance of the customary status of this crime. The Rome Statute attempted 

to codify pre-existing customary or conventional law, particularly crimes that were 

already prohibited in codified international law, such as the crime of apartheid.103 The 

crimes listed in the Rome Statute thus coincide to a large extent with customary law.104 

Whether or not the crime against humanity of apartheid has reached customary law 

status remains an issue of dispute.105 This chapter will attempt to demonstrate why the 

crime of apartheid is not only a treaty crime, but most probably also a customary crime. 

4.1. The Prohibition of Racial Discrimination 

The International Court of Justice (ICJ) in the South West Africa case made clear that ‘the 

norm of non-discrimination or non-separation on the basis of race has become a rule of 

                                                        
100 Hall (n 33) 229. 
101 1945 Statute of the International Court of Justice, Art 38(1)(b) and (c). 
102 Continental Shelf case (Libyan Arab Jamahiriya v Malta), Judgment, ICJ Reports (3 June 1985), 29—
30, para 27. North Sea Continental Shelf, Judgment, ICJ Reports (20 February 1969), 43-44, paras 74-77;  
103 Kelly Askin, ‘Crimes within the jurisdiction of the International Criminal Court’, 10 Criminal Law Forum 
(1999) 41. Von Hebel Robinson (n 36) 91, 122; Kittichaisaree (n 4) 56, 226. According to McCormack 
some states displayed a selective and at times promiscuous approach to a commitment to customary 
norms (n 36) 181, 200. 
104 Rodney Dixon and Christopher Hall, ‘Crimes against Humanity’, in Otto Triffterer (ed), Commentary on 
the Rome Statute of the International Criminal Court (2nd edn 2008 Verlag CH Beck, Munich) 169. 
105 Cassese, for example, considers the inclusion of apartheid into the Rome Statute to be broader than 
customary international law (Antonio Cassese, ‘Crimes against Humanity’ in Antonio Cassese, Paola Gaeta 
and John Jones (eds), The Rome Statute of the International Criminal Court: A Commentary (OUP, Oxford 
2002) 376. 
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customary international law’.106 Not only norms proscribing racial discrimination, but 

also governmental practices of systematic racial discrimination are considered 

prohibited under customary human rights law.107 Apartheid is a case of qualified racial 

discrimination that runs contrary to the most fundamental guiding principles of 

international law, notably human rights law: the UN Charter of 1945 provides in Article 

1(3) that its members had to promote and encourage ‘respect for human rights and for 

fundamental freedoms for all without distinction as to race, sex, language or religion’ 

(emphasis added). Similarly, the Universal Declaration of Human Rights (UDHR) of 1948 

confirms that ‘everyone is entitled to all the rights and freedoms set forth in this 

Declaration without distinction of any kind, such as race, colour, sex, language, religion, 

political or other opinion, national or social origin, property, birth or other status’ 

(Article 2, emphasis added). The customary law status of the prohibition of racial 

discrimination and apartheid as a case of qualified racial discrimination seems 

uncontested. Indeed, scholars confirm that ‘the customary status of the prohibition of 

( …) systematic apartheid-style racial discrimination is ( …) beyond doubt’.108 While the 

customary nature of racial non-discrimination is recognised, the question remains 

whether the crime against humanity of apartheid is a customary norm too. 

4.2. Opinio juris 

Evidence of opinio juris will often be drawn from debates in the General Assembly or 

from negotiation of international treaties, where the opinion of states on their legal 

obligations becomes apparent.109 The ICJ in the Advisory Opinion on Nuclear Weapons 

recognised that also General Assembly resolutions, even if they were not legally binding, 

could in certain circumstances provide evidence of an opinio juris.110 This statement is of 

particular importance for the examination of the customary nature of the crime of 

apartheid. 

No court has ever prosecuted the crime of apartheid (national or international); no 

person has ever been tried for the crime of apartheid.111 Therefore the state practice of 

criminal prosecution of this crime is non-existent. Nevertheless, apartheid has been 

dealt with by virtually every organ of the UN, since the very beginning of the 

organisation’s existence in 1946. It was apartheid that unified the international 

community in its struggle to bring to an end the South African regime in the midst of the 

Cold War era. Numerous UN resolutions condemned apartheid, an indication of its 

                                                        
106 South West Africa Case (Ethiopia v South Africa; Liberia v South Africa), Second Phase, Judgment of 18 
July 1966, ICJ Reports 1966, 293 (Dissenting Opinion by Judge Tanaka). 
107 The American Law Institute affirmed this in its Restatement of the Foreign Relations Law of the United 
States (1986): ‘racial discrimination is a violation of customary law when it is practiced systematically as a 
matter of state policy’ (para 165). Confirmed by Thomas Buergenthal, Dinah Shelton, David Stewart, 
International Human Rights - In a Nutshell (3rd edn West Group, St. Paul 2002) 42. 
108 Kälin and Künzli (n 86) 70. 
109 William Schabas, ‘The Contribution of the Eichmann Trial to International Law’ (2013) 26 Leiden 
Journal of International Law 691. 
110 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports 1996, para 70, 254—55. 
111 Zahar (n 15) 245; Reydams (n 13) 60. 
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seriousness. Indeed, in the period from 1946 to 1993, at least 14 General Assembly 

resolutions confirmed apartheid to be a crime against humanity; in addition to a 

multitude of other resolutions dealing with the consequences of the South African 

apartheid regime. Furthermore, on one occasion the Security Council affirmed that 

apartheid was a crime against humanity, as well as once stating that apartheid was a 

‘crime against the conscience and dignity of mankind’.112 Although purely related to the 

Southern African context, these UN resolutions shaped the understanding of the crime of 

apartheid and continue to be relevant with regards to its legal definition. From an 

historical perspective, these resolutions are of great importance because they illustrate 

the international community’s commitment to eradicate and to criminalise apartheid. 

From a legal point of view, the resolutions show how apartheid grew to be recognised as 

a crime against humanity and demonstrate an opinio juris of the UN member states. If 

this opinio juris can be attributed with the corresponding state practice, the crime of 

apartheid could have actually gained customary law status. 

The International Law Commission (ILC) seems to further strengthen this argument. In 

its recent Report on the Formation and Evidence of Customary Law of 2013, it noted 

that the prohibition against racial discrimination and apartheid were peremptory norms, 

which were formed as a result of a process of widespread acceptance and recognition by 

the international community as a whole.113 The condemnation of apartheid as a crime 

against humanity and as such an affront to human dignity by ‘the majority of Member 

states’ was already noted as early as 1972.114 There are therefore strong indications that 

an opinio juris as to the prohibition of apartheid as a crime against humanity exists, and 

has existed, for more than four decades. 

4.3. State Practice 

An increasing number of national legislations now contain the crime of apartheid, which 

demonstrates the general high acceptance of the crime and state practice as such.115 On 

the international level, there are a multitude of treaties with provisions on apartheid. As 

a matter of fact, all the international treaties that contain provisions on apartheid have 

reached a high number of ratifications, thereby indicating state practice: 176 States are 

members of the International Convention on the Elimination of Racial Discrimination 

(ICERD). According to the Preamble of the ICERD, its State parties were: 

alarmed (…) by manifestations of racial discrimination still in evidence in some 

areas of the world and by governmental policies based on racial superiority or 

                                                        
112 UNSC Resolution 556 (23 October 1984) and UN Security Council Resolution 392 (19 June 1976).  
113 ILC, ‘Formation and Evidence of Customary International Law’ (14 March 2013) UN Doc A/CN.4/659 
29-30. 
114 Statement by Mr AA Farah before the Special Political Committee of the General Assembly on 9 October 
1972, Unit on Apartheid, Doc No 20/72 (October 1972) 7. 
115 See for example the legislation of Australia, Canada, Congo, Mali, New Zealand and United Kingdom or 
the draft legislation of Burundi and Trinidad and Tobago. In addition, numerous states have included 
apartheid as a war crime into their military manuals <http://www.icrc.org/customary-
ihl/eng/docs/v1_rul_rule88 - Fn_19_15> accessed 28 October 2015. 
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hatred, such as policies of apartheid, segregation or separation’ (emphasis 

added).116 

Article 3 further stipulates the member States’ obligation to oppose apartheid: 

States Parties particularly condemn racial segregation and apartheid and 

undertake to prevent, prohibit and eradicate all practices of this nature in 

territories under their jurisdiction. 

It is to be noted that the discriminatory practice of apartheid was the only specific form 

of discrimination to be singled out and proscribed in its own treaty provision in the 

ICERD. Additional Protocol I to the Geneva Conventions with an article on the war crime 

of apartheid also achieved a high number of ratifications, with 173 State parties. The 

Rome Statute has to date been ratified by 122 States. The Rome negotiations for the ICC 

reaffirmed that apartheid is a crime against humanity — certain scholars perceive this 

as confirmation that the crime has achieved a customary law status.117 Last but not least, 

the Apartheid Convention with 109 ratifications confirms a generally high 

acknowledgement of apartheid as an international crime.118 Undoubtedly, the majority 

of ratifications occurred during the 1970s and 1980s. However, a not insignificant 

number of these took place in the early 1990s, thus in the final years of the South African 

apartheid regime.119 Even more remarkable is that a total of 10 States either ratified or 

acceded the Apartheid Convention after the fall of the regime in 1994, the latest being in 

2014 (State of Palestine).120 These recent ratifications demonstrate that the Apartheid 

Convention is perceived as a valid, functioning treaty and possibly not a dead letter after 

all. 

There are furthermore no indications of hostility to the apartheid provisions by states 

that are not parties to the above-listed treaties. A clear signal is also the acceptance of 

subsequent instruments prohibiting apartheid by previous non-state parties to the 

Apartheid Convention (such as South Africa or the United Kingdom). The prohibition of 

racial discrimination itself is a clear rule of customary law. The prohibition of apartheid 

as a qualified example of racial discrimination, constituting an international crime, is 

                                                        
116 International Convention on the Elimination of All Forms of Racial Discrimination, adopted by General 
Assembly resolution 2106 A (XX) of 21 December 1965. 
117 Bantekas, Nash (n 39) 135. 
118 A frequently voiced criticism against the Apartheid Convention is the low number of State parties it has. 
However, the Vienna Convention on the Law of Treaties, a yardstick in international law, has only five 
more parties (113 ratifications).  
119 From 1990 until 1994, a total of nine States became party to the Apartheid Convention: Armenia, 
Bahrain, Bosnia, Croatia, Czech Republic, Estonia, Latvia, Oman and Zimbabwe. See 
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-7&chapter=4&lang=en,> 
accessed 10 November 2015. 
120 The newest State parties can be grouped according to their region of origin: Azerbaijan (1996), Georgia 
(2005), Republic of Moldova (2005) as a group of countries from the Caucasus region. Guatemala (2005), 
Honduras (2005), Paraguay (2005), and Uruguay (2012) are all from Central and South America. 
Furthermore, Montenegro (2006) and Serbia (2001) succeeded to the Convention, representing parts of 
the Balkan. The State of Palestine (2014) was the latest state to accede to the Convention. 
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recognised by an increasing number of states and can therefore be asserted to have 

reached the level of customary law.121 

4.4. Erga omnes, jus cogens and universal jurisdiction 

In its famous Barcelona Traction case, the ICJ declared that not only was racial 

discrimination prohibited by international customary law, it was also a norm erga omnes: 

Such obligations (obligations erga omnes) derive, for example, in 

contemporary international law, from the outlawing of acts of aggression, 

and of genocide, as also from the principles and rules concerning the basic 

rights of the human person, including protection from slavery and racial 

discrimination.122 

The judgment defines obligations erga omnes as follows: 

In particular, an essential distinction should be drawn between the 

obligations of a State towards the international community as a whole, and 

those arising vis-à-vis another State in the field of diplomatic protection. 

By their very nature the former are the concern of all States. In view of the 

importance of the rights involved, all States can be held to have a legal 

interest in their protection; they are obligations erga omnes.123 

The wording very much resembles that which the ILC later adopted in its Draft Code of 

Crimes, in which it is emphasised that apartheid was of particular gravity due to its 

heinous nature. Moreover, it involved mass and systematic violations of universal 

values.124 Owing to the gravity of the crime and the damage caused to humanity as a 

whole, there is an obligation owned to the international community to not discriminate 

on a racial basis. 

Not only has apartheid reached the status of customary law and is a crime with an erga 

omnes effect, it is also an international crime with jus cogens status.125 Jus cogens permits 

states to assert universal jurisdiction over core international crimes. Crimes against 

humanity, amongst these, apartheid, have been recognised in international law for 

                                                        
121 Confirmed by Du Plessis (n 13) 421—422. 
122 Case concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v Spain). Judgment 
5 February 1970, ICJ Reports 1970, para 34. 
123 ibid, para 33. 
124See Chapter 3.1. on the ILC Drafting history, as well as: 
http://legal.un.org/docs/?path=../ilc/documentation/english/a_cn4_442.pdf&lang=EFS, (55, paras 38—
40) accessed 30 October 2015.  
125 ILC, ‘Formation and Evidence of Customary International Law’ (14 March 2013) UN Doc A/CN.4/659 
29-30. See also M Cherif Bassiouni, ‘International Crimes: The Ratione Materiae of International Criminal 
Law’ in M Cherif Bassiouni (ed), International Criminal Law (3rd edn Martinus Nijhoff Publishers, Leiden 
2008) 138. 
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several decades and could be a prime example for universal jurisdiction.126 As a matter 

of fact, the South African apartheid regime prominently figured as a potential case of 

universal jurisdiction prior to the ratification of the Rome Statute: the government 

committed crimes against its own citizens, but had not ratified the Apartheid Convention 

and was therefore not directly bound by its provisions. The Convention aimed at halting 

the practice of a non-state party, which could only have been achieved by exercising 

universal jurisdiction.127 Unfortunately, due to the lack of case law, it is currently rather 

unlikely that any state will assert universal jurisdiction for the crime of apartheid. 

 

5. Application to Contexts other than South Africa 

While none of the current situations under investigation before the ICC deal with the 

crime of apartheid, there are indications that other situations might indeed fulfil the 

requirements of the crime.128 In particular, the situation in Palestine, presently under 

preliminary examination by the ICC, may call for the application of the provisions on 

apartheid, as will subsequently be shown. The other recent situation, to which the 

apartheid terminology was applied in at least a partially legal sense, is North Korea. The 

following sub-chapters will discuss both cases, without however going into depth 

regarding the underlying facts. 

5.1. North Korea 

The Special Rapporteur on the situation of human rights in the Democratic People’s 

Republic of Korea (DPRK) was established by the UN Commission on Human Rights as 

early as 2004 (based upon UN Human Rights Council Resolution 2004/13). The 

rapporteur’s mandate has since been renewed on an annual basis by the Human Rights 

Council. While the office of the Special Rapporteur has existed for more than a decade, it 

                                                        
126 Bassiouni (n 13) 237; Julia Selman-Ayetey, ‘Universal Jurisdiction: Conflict and Controversy in Norway’ 
in Kevin Jon Heller and Gerry Simpson (eds), The Hidden Histories of War Crimes Trials (OUP, Oxford 2013) 
278—279. 
127 Daniel Derby and M Cherif Bassiouni, ‘Final Report on the Establishment of an International Criminal 
Court for the Implementation of the Apartheid Convention and Other Relevant Instruments’ (1980-1981) 
9 Hofstra Law Review 530-531. 
128 In the situation in the Democratic Republic of the Congo, in the case of The Prosecutor v Thomas 
Lubanga Dyilo (Case No ICC-01/04-01/06) there were discussions regarding reparations that referred to 
the Truth and Reconciliation Commission (TRC) of South Africa following the abolishment of the apartheid 
regime (see eg Trial Chamber I, ‘Submission on Reparations Issues’, 10 May 2012, paras 26-28). These 
discussions did, however, not refer to the crime against humanity of apartheid. The same goes for the 
situation in the Democratic Republic of the Congo, in the case of The Prosecutor v Germain Katanga (Case 
No ICC-01/04-01/07) that also discussed the reparations recommended by the TRC (Trial Chamber II, 
Redress Trust observations pursuant to Art 75 of the Statute, 15 May 2015, para 47). In the Situation in 
the Republic of Côte d’Ivoire, in the case of The Prosecutor v Laurent Gbagbo (Case No ICC-02/11-01/11), 
the Appeals Chamber referred in a footnote to the Akayesu case before the ICTR that mentioned apartheid 
as an example of a non-violent attack (Public document with confidential Annex 1 and public Annex 2, 
Prosecution’s appeal against the ‘Decision adjourning the hearing on the confirmation of charges pursuant 
to Art 61(7)(c)(i) of the Rome Statute’, 12 August 2013, para 47, fn 97). The ICC did not perform a legal 
analysis of the crime of apartheid. 
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is only in recent years that its activity has become publicly more known. Subsequently, 

some of this recent development will be shown. 

In April 2013, the Council established a Commission of Inquiry to investigate systematic, 

widespread and grave violations of human rights in the Democratic People’s Republic of 

Korea (DPRK). The Commission was instructed to investigate, amongst other things, 

violations of the right to food, torture and inhuman treatment, discrimination, violations 

of freedom of expression and violations of the right to life. The Commission’s mandate 

was based on the Human Rights Council Resolution 22/13.129 In a public statement to 

the 25th session of the Human Rights Council in March 2014, the Chairman of the 

Commission of Inquiry, Michael Kirby, asserted that the government of North Korea had 

put into place a system of apartheid.130 The statement was released in connection with 

the publication of the corresponding report of the detailed findings of the Commission of 

Inquiry.131 The statement and the report contain multiple references to crimes against 

humanity that were —and allegedly still are — being committed by government officials 

of the DPRK against its own citizens.132 While the Commission’s report was not intended 

to be a legally binding document and makes no claims as such, it nevertheless had the 

objective of ‘ensuring full accountability, in particular where these violations may 

amount to crimes against humanity’.133 As such, the report integrates well with a 

number of recent reports by other Commissions of Inquiry. Indeed, it seemingly reveals 

a trend of non-legal commissions drawing legal conclusions without having performed a 

complete legal analysis of the crimes in question or having a corresponding mandate.134 

In his statement, Kirby makes direct reference to the apartheid regime in South Africa 

and the cruelties committed by Khmer Rouge in Cambodia.135 In so doing, he compares 

the North Korean situation with other situations of serious human rights breaches, 

where international crimes were committed. Implicitly, he thereby performs a legal 

classification of the situation in North Korea. The statement notes that the social system 

in the DPRK, the songbun, was a discriminatory apartheid of a social class that should 

immediately and completely be abolished136 Most interestingly, however, with the 

                                                        
129 UN Doc A/HRC/RES/22/13 (9 April 2013). 
130 Statement by Michael Kirby, Chair of the Commission of Inquiry on Human Rights in the Democratic 
People’s Republic of Korea (17 March 2014) 
<http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14385&LangID=E> 
accessed 6 October 2015. 
131 Report of the detailed findings of the commission of inquiry on human rights in the Democratic 
People’s Republic of Korea (7 February 2014) UN Doc A/HRC/25/CRP.1  
132 See n 130 and 131. 
133 See n 131, para 15(c). 
134 Other examples are the International Commission of Inquiry on Darfur that concluded that crimes 
against humanity had been committed, but not the crime of genocide (‘Report of the International 
Commission of Inquiry on Darfur’ [25 January 2005] UN Doc S/2005/60) as well as the Mapping Report 
on the Democratic Republic of Congo (Report of the Mapping Exercise documenting the most serious 
violations of human rights and international humanitarian law committed within the territory of the 
Democratic Republic of the Congo between March 1993 and June 2003 [August 2010]).  
135 See n 130. 
136 See n 130. 

http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/HRC/RES/22/13&Lang=E
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exception of an appearance in one footnote, the comprehensive report never once 

mentions the term ‘apartheid’.137 On behalf of the Commission, Kirby urged: 

… the members of the United Nations and the international community, to 

accept their responsibility to protect and to implement all the 

recommendations contained in our report addressed to them: especially 

those related to accountability, including the referral of the situation of the 

Democratic People’s Republic of Korea to the International Criminal 

Court.138 

The Commission thereby calls upon the members of the UN to refer the situation to the 

Prosecutor of the ICC.139 The statement ends with yet another comparison of the North 

Korean system with South Africa, as well as Nazism: 

Contending with the scourges of Nazism, apartheid, the Khmer Rouge and 

other affronts required courage by great nations and ordinary human 

beings alike. It is now your duty to address the scourge of human rights 

violations and crimes against humanity in the Democratic People’s 

Republic of Korea.140 

The media were quick to pick up on one particular sentence issued by Kirby, that of the 

North Korean songbun being an apartheid system.141 Paradoxically, and as has also been 

noted above, apartheid does not figure in the report’s analysis, except for once in a 

footnote. Yet, it was this specific comparison of the North Korean totalitarian system 

with Nazism, the Khmer Rouge reign and, not least, the South African apartheid regime 

that made headlines. 

Clearly, there appears to be a discrepancy between the (legal) conclusions of the 

comprehensive report and the Chairman’s statements. Two possible reasons for this 

present themselves: either Michael Kirby carried out a personal legal analysis of the 

situation in the DPRK and concluded that the crime against humanity of apartheid was, 

in his eyes, fulfilled (a rather unlikely scenario), or, more likely, Kirby used the not 

unknown rhetoric of labelling a discriminatory situation as ‘apartheid’, without having 

performed the corresponding legal analysis. It has to be recalled that the crime of 

apartheid requires the oppression and domination by one racial group over any other 

racial group. In order to fulfil the actus reus of the crime, two (or more) different racial 

groups would have to be involved. It is, however, highly unlikely that the different social 

                                                        
137 See n 131, fn 1680. 
138 See n 130. 
139 See also n 131, paras 1218 and 1225.  
140 See n 130.  
141 See for example <http://www.thejournal.ie/un-declares-north-koreas-crimes-on-par-with-nazism-
apartheid-and-khmer-rouge-1367424-Mar2014/>; <http://www.news.com.au/world/united-nations-
north-koreas-crimes-as-bad-as-the-nazis-khmer-rouge/story-fndir2ev-1226857501872>; 
<http://www.timesofisrael.com/un-probe-likens-north-korea-to-nazis/; 
<http://www.iol.co.za/news/world/north-korea-is-a-dark-abyss-1.1662406#.VhT-D_4w85s> all 
accessed 7 October 2015.  
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groups in North Korea would be considered ‘races’. This interpretation of the term race 

would most likely stretch its legal meaning considerably and it is doubtful whether any 

international criminal court would accept such a legal classification.  

Very recent developments reveal the likelihood of a referral of the North Korean 

situation to the ICC: at the end of October 2015, apparently a joint EU-Japanese draft 

General Assembly resolution encouraged the UN Security Council to refer the situation 

to the ICC.142 According to media, momentum was gathering as the referral became a 

real possibility and, in this context, the former UN Commissioner of Human Rights, Navi 

Pillay also emphasised that the North Korean caste system, the songbun, constituted a 

new example of apartheid.143 In their oral statements, both former and current UN 

officials have been quick to draw the comparison between the songbun system in the 

DPRK and apartheid. Conversely, they are more cautious in their written reports, where 

apartheid terminology is consistently avoided.144 In the case of an increasingly more 

likely referral of the North Korean situation to the ICC, a legal analysis of the songbun 

system as a crime against humanity of apartheid should be anticipated. However, the 

racial group is an essential element of the actus reus of the crime of apartheid and the 

social classes of the DPRK can hardly be classified as racial groups. Unless the racial 

group is very broadly interpreted to include any group perceived as being different from 

the perpetrator’s group, an application of Article 7(1)(j) Rome Statute on the situation 

seems rather unlikely. 

In summary, once again it has been shown that the symbolic power of the apartheid 

terminology cannot be underestimated. Simultaneously, this power also casts a shadow 

over the legal definition of the term. 

5.2. The Occupied Palestinian Territories 

Parallels between the South African apartheid regime and the situation in Palestine were 

drawn already at an early stage, as illustrated by the UN General Assembly Resolution 

3382 (XXX) of 10 November 1975, which strongly condemned: 

all governments which do not recognise the right to self-determination 

and independence of peoples under colonial and foreign domination and 

alien subjugation, notably the people of Africa and the Palestinian 

people.145 

                                                        
142 <http://www.nytimes.com/aponline/2015/10/30/world/asia/ap-un-united-nations-north-korea-
rights.html?_r=1> accessed 2. November 2015. 
143 <http://www.upi.com/Top_News/World-News/2015/10/22/Ex-UN-official-North-Korean-caste-
system-is-the-new-apartheid/1571445526152/> accessed 2. November 2015. 
144 See for example A/HRC/28/71 (Report of the Special Rapporteur on DPRK, 18 March 2015), 
A/HRC/26/43 (Report of the Special Rapporteur on DPRK, 13. June 2014), A/HRC/28/L.18 (situation of 
human rights in DPRK that require the Council’s attention, 23. March 2015), A/HRC/RES/28/22 
(resolution adopted by Human Rights Council, 8. April 2015). 
145 UNGA Res 3382 (XXX) (10 November 1975), para 5. 
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The conflict in the Occupied Palestinian Territories (OPT) also prominently figures in 

the colloquial apartheid discourse. Numerous books make the connection between 

apartheid and Palestine already in their title: ‘Seeking Mandela: Peacemaking between 

Israelis and Palestinians’146 and ‘Palestine/Israel: Peace or Apartheid’147 are just two 

examples of a wide array of scholarly publications. The apartheid terminology is 

employed as a metaphor for the on-going struggle between two groups of people and is 

as such not applied in any legal sense. Although, other sources have specifically analysed 

the situation in the OPT from a legal perspective. One of these being the Report of the 

Special Rapporteur on the situation of human rights in the Palestinian territories 

occupied since 1967, which will be discussed subsequently.148 

Richard Falk, the Special Rapporteur, presented his final report to the UN Human Rights 

Council in January 2014, submitted in accordance with the Commission on Human 

Rights resolution 1993/2A and Human Rights Council decision 2/102.149 In his report, 

Falk addressed Israeli settlements in the West Bank and the wall, in the context of the 

tenth anniversary of the Advisory Opinion by the International Court of Justice (ICJ),150 

and considered the policies and practices of Israel in the Occupied Palestinian 

Territories (OPT) in light of the prohibition on segregation and apartheid. Thus, unlike 

the Commission of Inquiry to North Korea, Special Rapporteur Falk made it clear that he 

was looking into apartheid-like situations and would therefore perform a legal 

classification of the discriminatory systems put into place in the OPT.151 His report 

dedicates an entire chapter (chapter V) to the question of apartheid and segregation. 

Falk points out that he, as did his predecessors, had called for an advisory opinion by the 

ICJ on ‘whether elements of the [Israeli] occupation constitute forms of colonialism and 

apartheid’.152 However: 

since no advisory opinion has been sought ( …), in the present report the 

Special Rapporteur assumes part of the task of analysing whether 

allegations of apartheid in occupied Palestine are well founded. He 

discusses Israeli policies and practices through the lens of the 

                                                        
146 Heribert Adam and Kogila Moodley, Seeking Mandela: Peacemaking between Israelis and Palestinians 
(Temple University Press, Philadelphia 2005). 
147 Marwan Bishara: Palestine/Israel: Peace or Apartheid. Prospects for Resolving the Conflict (Zed Books 
New York 2001). 
148 For a comprehensive legal analysis of the crime of apartheid in Israel/Palestine, see John Quigley, 
‘Apartheid Outside Africa: The Case of Israel’, 2 Indiana International & Comparative Law Review (1991-
1992), 221-251. 
149 Report of the Special Rapporteur on the situation of human rights in the Palestinian territories 
occupied since 1967, Richard Falk, UN Doc. A/HRC/25/67 (13 January 2014). 
150 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion 
of 9 July 2004, ICJ Reports 2004. 
151 The report reads: ‘An abiding theme of the reports of the Special Rapporteur during the past six years 
has been the consistent failure of Israel to comply with clear legal standards embodied in the Geneva 
Convention (…) and elsewhere in international humanitarian law and international human rights law’ (n 
149, para 3). It is to be noted that Falk is professor emeritus of law at Princeton University. 
152 n 149, para 51. 
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international prohibition of ethnic discrimination, segregation and 

apartheid.153 

By referring specifically to the international prohibition of apartheid, the legal approach 

to the discriminatory practices in the OPT is further emphasised. The term ‘prohibition’ 

implies an analysis of the criminal law provisions. Indeed, the Special Rapporteur 

meticulously enumerates the relevant legal framework for his analysis, amongst others 

Article 85(4)(c) of Protocol I under the Geneva Conventions, the peremptory status of 

the prohibition of apartheid as declared by the International Law Commission,154 Article 

3 ICERD (thoroughly elaborating that, while this provision possibly only applied to 

South Africa, the overall prohibition of racial discrimination was found to be of universal 

character) as well as the Apartheid Convention.155 Falk rightfully pinpoints the issue of 

the domination of one racial group over another racial group as one of the main 

elements – and challenges – to the application of the apartheid provisions. As such, he 

notes that racial discrimination had to be broadly defined as to include any distinction 

based on race, colour, descent, national or ethnic origin, as prescribed by Article 1 

ICERD.156 The report ends by concluding that it finds ‘practices and policies which 

appear to constitute apartheid and segregation’157 and refers to the possibility of a 

criminal investigation before the ICC.158 The media response was dominated by 

headlines on the Israeli apartheid.159 The accession of the State of Palestine to the 

Apartheid Convention only three months after Falk’s presentation of his final report is 

hardly coincidental.160 

One year after the submission of Falk’s report, the Government of Palestine lodged a 

declaration under Article 12(3) Rome Statute accepting the ICC’s jurisdiction and 

subsequently acceding to the Rome Statute.161 It is to be noted that the declaration only 

concerns alleged crimes committed since 13 June 2014. It therefore has a different 

temporal dimension than the report by Falk. The Office of the Prosecutor of the ICC had 

to, as a matter of policy and practice, open a preliminary examination into the situation 

in Palestine in order to establish whether the criteria for opening an investigation 

                                                        
153 ibid. 
154 International Law Commission (ILC), Draft Articles on Responsibility of States for Internationally 
Wrongful Acts, with commentaries (2001), Arts 40–41 and commentaries. 
155 See n 149, para 52. 
156 See n 149, para 53. 
157 See n 149, para 78. 
158 See n 149, para 80. 
159<http://www.reuters.com/article/2014/02/24/us-palestinians-israel-un-falk-
idUSBREA1N19I20140224>; <http://www.ibtimes.co.uk/israel-guilty-ethnic-cleansing-apartheid-says-
un-rapporteur-1441350>; <http://www.timesofisrael.com/uns-falk-accuses-israel-of-ethnic-cleansing-2/> 
all last accessed 9 October 2015. 
160 This accession on April 2, 2014 makes the State of Palestine the newest party to the Apartheid 
Convention <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
7&chapter=4&lang=en> accessed 10 November 2015. 
161 <http://www.icc-cpi.int/iccdocs/PIDS/press/Palestine_A_12-3.pdf> (Palestinian statement) and 
<http://www.icc-cpi.int/en_menus/icc/press%20and%20media/press%20releases/Pages/pr1080.aspx> 
(ICC Press Release, 5 January 2015) both accessed 9 October 2015. 
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according to Article 53(1) Rome Statute were met.162 If an investigation were to be 

opened it would be of particular interest to see whether the Office of the Prosecutor 

examines the committing of the crime of apartheid. In this context, it would prove to be 

of major importance whether or not the Palestinians and the Israeli are considered two 

distinct racial groups. If the ICC chooses to follow suit regarding the current 

development of the sociological and legal definition of race as being the perception of a 

group or a person’s differentness, then the two groups in the OPT could indeed be 

characterised as two racial groups. With reference to the rather clear conclusion of 

Falk’s report, which has a legal dimension, it would be surprising if the ICC Prosecutor 

were to disregard the application of the provision on the crime of apartheid. Further 

developments in this case are to be awaited. 

 

6. Conclusion 

The importance of the inclusion of the crime of apartheid into the Rome Statute should 

not be underestimated. Thirty years ago, the international community stood united in its 

efforts to abolish apartheid in South Africa. In the entire history of the United Nations, 

there has rarely been such a widespread agreement on the wrongfulness of a situation. 

Nevertheless, perpetrators of apartheid were not held accountable, despite international 

condemnation and the creation of an international treaty criminalising apartheid. 

Although prohibited and criminalised by international law as early as 1976, when the 

Apartheid Convention came into force, the crime of apartheid has never been given 

sufficient attention by international lawyers. The open criticism towards the Convention, 

seemingly exclusively applicable to the South African situation, in effect led to impunity. 

With the end of the South African apartheid regime, many believed there would be no 

other cases of apartheid. The crime of apartheid fell into oblivion. The inclusion of the 

crime in the Rome Statute is a confirmation of its legitimate space in international 

criminal law. 

It should not be forgotten that of all types of discrimination, it was apartheid that 

developed a unique dynamic: in addition to being listed in several other instruments,163 

it is the subject of two international treaties,164 proscribed with individual criminality, 

jus cogens status, universal jurisdiction and finally found its way into the Rome Statute. 

Had the international community not believed in the continued relevance of the crime of 

apartheid, it could have chosen not to include it into the Rome Statute. Instead, the 

delegates to the Rome Diplomatic Conference165 spoke with a clear voice: no impunity 

                                                        
162<http://www.icccpi.int/en_menus/icc/press%20and%20media/press%20releases/Pages/pr1083.asp
x> accessed 9 October 2015. 
163 Art 85(4)(c) Additional Protocol I to the Geneva Conventions, Art 3 International Convention on the 
Elimination of Racial Discrimination and Art 1 Convention on the Non-Applicability of Statutory 
Limitations. 
164 The Apartheid Convention and the International Convention against Apartheid in Sports.  
165 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International 
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shall be granted for crimes of racial discrimination. While the inclusion of the crime of 

apartheid most likely was seen, at least in part, as a tribute to the victims of the South 

African apartheid regime, it must also have been motivated by the strong belief of the 

delegates at the Rome Conference that such crimes could, and do, occur in other contexts. 

The crime of apartheid is at the interception of human rights law and international 

criminal law. As an aggravated case of racial discrimination, apartheid is a clear breach 

of the principle of racial discrimination of Article 1(3) UN Charter and Article 2 UDHR. 

Apartheid has been an important catalyser in the international community, by unifying 

the UN member states —in the midst of the Cold War era —against the apartheid regime 

of the South African government. The development of the crime of apartheid has 

contributed to the progression of international criminal law and the Rome Statute in 

ways that often are overlooked. The criminalisation of apartheid and its inclusion into 

the Rome Statute, ensuring individual criminal responsibility, is more than a legacy to 

victims of systematic oppression and racial discrimination; the inclusion deserves merit 

as to the farsightedness of the international community when it comes to effectively 

dealing with current and future cases of apartheid. It is now up to the ICC Prosecutor to 

release apartheid’s terminological closeness to the South African context by applying 

Article 7(1)(j) Rome Statute to other situations. The recent reference to the crime 

against humanity of apartheid by Special Rapporteur Richard Falk reveals the continued 

relevance of this crime to current situations. Should the ICC Office of the Prosecutor 

decide to investigate the situation in Palestine, the application of the provision on the 

crime of apartheid is indeed obvious. There is therefore a justified hope that the 

prosecution will use Article 7(1)(j) Rome Statute on the crime of apartheid as a string in 

the prosecutorial bow.  

 

                                                                                                                                                                             
Criminal Court Rome (15 June—17 July 1998). 
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Abstract 
The term torture is a generic concept and can be defined, debated and deliberated under various conditions, 
in diverse contexts and claims. There is no consensus among the scholars, practitioners about the meaning 
of the term. It has been used as an investigative technique inflicted on a third person for the purpose of 
extracting information or confession. According to the United Nations Convention on 10 December 1984, 
Torture means any kind of act which causes severe pain or sufferings whether physical or mental and is 
intentionally inflicted on a person for such purposes obtaining information or a confession. This definition 
does not include “pain or suffering arising only from inherent in or incidental to lawful sanctions. Torture 
has been used less against citizens, however, more often against the people who are not the members of 
society like slaves, foreigners, prisoners of war and members of racial, ethnic and religious outsider groups. 
However, in the twentieth century, the rises of liberal democratic states have caused a decrease in the 
practice of state torture against citizens. Increase in torture can be attributed to three developments in the 
Twentieth century. This paper highlights the use of torture in a democratic country like India. 
Keywords: Definitions, Torture, Coding of Torture, Conventions against Torture 
 
Introduction 
Torture can be defined as afflicting pains through the use of hot iron rods, electric shocks to 
genitals, removing fingernails, denying food, water or sleep for days or weeks. Torture is a kind 
of act to break individual’s will and has control over the victim’s body. Intention is a necessary 
condition for an act to be called as torture. The International Committee of Red Cross defines 
torture as existence of a specific purpose plus international infliction of severe suffering or pain, 
cruel or inhuman treatment for no specific purpose. The world medical association 1975 defines 
torture as the deliberate, systematic or infliction of physical or mental suffering by one or more 
persons acting alone or on the orders of any authority, to force another person to yield 
information (Jeremy 2010). 
            According to United Nations convention10 December 1984, torture means any kind of act 
which causes serve pain or sufferings whether physical or mental is intentionally inflicted on a 
person for such purposes obtaining information or a confession. This definition does not include 
“pain or suffering arising only from inherent in or incidental to lawful sanctions” (White 2009: 
Garcia 2009). During the earlier period torture has been used less against citizens, however more 
often against the people who are not the members of society like slaves, foreigners, prisoners of 
war and members of racial, ethnic and religious outsider group. However in twentieth century, the 
rises of liberal democratic states have caused a decrease in the practice of state torture against 
citizens.  Increase in torture can be attributed to three developments in the twentieth century (a) 
changes in quality, intensity and nature of military conduct that led to an increase of torture 
against the prisoners of war. (b) the prevalence of civil conflicts in state divided along racial, 
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ethnic and religious lines increased torture.(c) changes in the nature have brought about an 
expanded definition of  treason and states have also become more effective?( Einolf 2007). 

Torture is a crime as it corrupts moral understanding of those nations who are practicing it 
and tends to radicalize the hearts and minds of communities to which the victim belongs. Studies 
have proven that State sponsored torture serves as a powerful tool for terroristic groups across the 
world and undermines counter- terrorism efforts (ibid, 2009). It is noteworthy, that terrorists and 
torturers shared a common objective that is to create fear. The question is why torture is wrong? 
Torture is considered a crime against humanity and is prohibited in an extensive range of human 
rights convention as according to the article 5 of the universal declaration of human rights (1948) 
declares that no one should be subjected to torture or to cruel, inhuman or degrading treatment of 
punishment. Common article of Geneva Convention (1949) prohibits violence to life and person 
in particular, cruel treatment and torture and outrages upon personal dignity. Torture is also 
prohibited by European convention on Human Rights (1950), the African Charter on Human and 
People’s Rights (1969), the Inter- American convention to prevent and punish Torture (1985), 
International Convention on Civil and Political Rights (1976), and Genocide Convention (1948)    
(Miller, 2009).perhaps the notable international agreement that prohibits the use of torture is the 
united nations convention against torture and other cruel inhuman or degrading treatment or 
punishment, which obligates the use of torture and requires the punishment of torturers found 
within their territorial jurisdiction. And comes for signature in December 1984 and 140 states 
have signed the convention Garcia, 2009). According to United Nations convention, torture 
means any kind of act which causes severe pain or sufferings whether physical or mental is 
intentionally inflicted on a person for such purposes obtaining information or a confession. This 
definition does not include “pain or suffering arising only from inherent in or incidental to lawful 
sanctions” (white, 2009, Garcia, 2009)). International covenant on civil and political rights (1996) 
states in article 7 that “no one shall be subjected to torture and other cruel, inhuman or degrading 
punishment (Lee, 2007).Torture is of so many types like judicial, punitive, interrogational, 
dehumanizing, and terroristic. The interrogation practices employed upon by torturers are 
waterboarding, beating, electrocuting, burning and forcing sexual acts etc. The above mentioned 
United Nations convention identifies four reasons of torture. 

• To obtain information 
• To obtain a confession 
• To punish 
• To force the sufferer or others to act in certain ways (miller, 2009). 

 
Torture in India 
India is considered as world’s largest democracy. Still torture remains an embedded and often 
routine-law. In the name of investigation crimes, extracting information and punishing criminals, 
torture is inflicted upon them. According to national project on preventing torture in India 
(NPPTIs 2008) 1.8 million people fall victim to police torture. Each year in India the most 
vulnerable section of the society particularly Dalit women’s, religious minorities and poor are 
targeted (torture and impunity in India 2008). Since 2000, according to statics submitted to the 
Parliament by Ministry of Home Affairs, prison custody deaths increased by 54.02% by 2008. 
While police custody deaths increased by 19.88%. 
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Year Number of deaths Percentage of increase 
2000-2001 910  
2001-2002 1140 25.25% 
2002-2003 1157 27.14% 
2003-2004 1300 42.86% 
2004-2005 1357 49.12% 
2005-2006 1591 74.84% 
2006-2007 1477 62.31% 
2007-2008 1789 96.59% 
Over all  54.92% 
Torture in India, Asian Center for Human Rights Report 
 
Coding of Torture 

• By coding torture fell into six categories. 
• Focus on intent, motivation or emotion 
• Characteristics of the individual being tortured 
• Conditions that gives rise to torture 
• Judgments 
• Focus on method 
• Focus on outcome (Morrison, et: al, 2009 pg. no, 6). 

 
Definition of torture focus on intent, motivation or emotion 
By explaining victims falling in the category of intent, motivation or emotion refers to the result 
of torture, answering the question why people torture. Their response is to show openly the 
reasons of torture rather than the methods behind torture. This category has split in two large sub 
categories showing different kinds of intents (a) Destructive (b) Constructive. The purpose of 
torture as creating a destructive outcome describes two goals of torture  

� To pressure or break a person. 
� To cause pain. 
It also describes torture as deliberate or willful and this indicates that torture is done for 

pleasure of the torturer imply sadism. The constructive intend defined torture as to gain 
something without indicating whether this goal is good or bad and identifies four goals like 
information, strategic advantages, self-gain and punishment. These four goals also define torture 
in their own way like the responses falling into information or compliance identifies torture as a 
way of extracting information or the victim should submit to the will of torturer. The victims that 
fall in the strategic advantages viewed torture as a tool of power or political interest. Self-gain 
indicates that there might be some goals when they use torture however they were not specific. 
Finally the victims coded into punishment viewed torture as a tool of punishment. 
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Definition of torture focusing on the victim 
This category defines torture as the process used for responding to the conditions under which 
torture becomes implemented and focuses on attributes of victims such as helpless or powerless 
and unwilling and held against their will. 
 
Judgmental definition 
Judgmental category indicates how the respondent feels about torture or his views of its morality, 
justice or humanity. Under this category it is unclear whether the victim tolerated or rejected 
torture. In response to rejecting torture five types of justifications were coded into further sub 
categories. Those identify torture as 

� Un necessary 
� Unlawful or unjust 
� Immoral, inhuman, abusive 
� Sadistic 
� As a violation of human rights. 

 
Definition of torture focusing on method and on outcome 
These definitions focused on the method used to torture someone. It is used to get information 
and laid focus on hurting and harming which had sub categories (a) physical (b) psychological or 
abstract method.it also defines the outcomes of torture in a long perspective describing what 
happens after torture has occurred. (ibid2009). 
 
Conclusion 
In short torture is a crime and has been criticized by various international organizations, like 
United Nations Conventions, Inter-American Charter of Civil and Political Rights. Torture 
corrupts moral understanding. However torture may be justifiable in many ways like in time-
bomb argument, robbery cases etc. Torture is prevalent in the whole world; however some 
countries are doing it in secret while others are doing it openly. In India torture is most probably 
done against the poor and against the women folk.                                                                
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ARTICLES

THE STATE OF THE RIGHT OF ASYLUM IN
INTERNATIONAL LAW

ROMAN BOED*

I. INTRODUCTION'

Ian Martin, the former Secretary General of Amnesty Interna-
tional, recently observed: "Government... are more often motivated
by self-interest than by considerations of humanity, and this provides
a further reason for those seeking to combat human rights violations
to insist upon the right of asylum."2 To insist effectively upon the
right of asylum, one must first ascertain its contours and understand
the state of that right in international law today.

To this end, Part II of this Article discusses first the scope and
legal stature of the three distinct "rights" falling under the umbrella
of the "right of asylum": (i) the right of a state to grant asylum; (ii)
the right of an individual to seek asylum; and (iii) the right of an
individual to be granted asylum. Part II then focuses on the most
uncertain of these rights, the right of an individual to be granted
asylum, and considers whether such a right exists as a matter of

* Professional Development Fellow in Refugee Law, International Institute of Education,
New York, New York. B.A., Lawrence University; J.D., with honors, DePaul University. I
would like to thank Professor Alfred de Zayas of the U.N. Centre for Human Rights for his
invaluable suggestions and for reviewing numerous drafts of this article. I would also like to
thank Professor Doug Cassel of DePaul University College of Law for his comments on the
initial draft of this article. Finally, I would like to thank Professor M. Cherif Bassiouni of
DePaul University College of Law for inspiring and encouraging me to follow my feelings into
human rights law scholarship.

1. The present inquiry only deals with territorial asylum, asylum within the territory of a
state, not with the related but separate topic of extraterritorial or diplomatic asylum, asylum in
an embassy or a foreign mission of a state. For a thorough discussion of
extraterritorialldiplomatic asylum, see S. PRAKASH SINHA, ASYLUM AND INTERNATIONAL LAW
(1971).

2. Ian Martin, Foreword to DANIELE JOLY, REFUGEES: AsYLUM IN EUROPE? vii, vii
(1992) (emphasis added).
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customary international law. Part II concludes with a discussion of a
state's duty not to return a person to persecution (the principle of
non-refoulement). Part III suggests that the development of a right
to be granted asylum could come from the formulation and recogni-
tion of an asylum-seeker's right to admission. Part IV then considers
the question of the admission of asylum-seekers by states that, in
principle, could offer aliens refuge from persecution. Finally, Part V
proposes recommendations to improve the protection of persons
fleeing persecution, considering not only the interests of the individu-
als in need of protection, but also those of individual states, and the
world community of states. It is important to note that the purpose
of this article is not to restate the law of asylum, but to identify trends
and formulate suggestions for new approaches which could serve to
assist persons suffering or fleeing persecution in their home states in
seeking and receiving refuge elsewhere.

If the right of asylum is to play a meaningful role in the system
of protection of individuals fleeing persecution, the issues of admis-
sion and burden-sharing must be addressed. Human rights advocates
cannot simply insist upon this right and states cannot refuse to act in
the humanitarian spirit in which they drafted and adopted human
rights and refugee treaties and declarations. In fashioning solutions
to the plight of refugees, the confluence of interests present in the
concept of asylum must be emphasized and humanitarianism must be
perceived as the highest goal.

II. THE RIGHT OF ASYLUM IN INTERNATIONAL LAW

A. What is Asylum?

The word "asylum" is the Latin counterpart of the Greek word
"asylon," which means freedom from seizure.3 Historically, asylum
has been regarded as a place of refuge where one could be free from
the reach of a pursuer. Sacred places first provided such a refuge and
scholars are of the view that "the practice of asylum is as old as
humanity itself' 4

3. ATLE GRAHL-MADSEN, THE STATUS OF REFUGEES IN INTERNATIONAL LAW 3 (1972).
Professor Grahl-Madsen explained that the Greek word "asylon" is derived from "a" meaning
"not" and "syle" meaning "right of seizure." Id.

4. SINHA, supra note 1, at 5; see also UNITED NATIONS HIGH COMMISSIONER FOR
REFUGEES, THE STATE OF THE WORLD'S REFUGEES: THE CHALLENGE OF PROTECTION 33
(1993) ("The concept of asylum has been in existence for at least 3,500 years and is found, in
one form or another, in the texts and traditions of many different ancient societies."). See
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Despite its long history and worldwide practice, the term
"asylum" still awaits a universally accepted definition. An authority
in the area of refugee law, the late Professor Atle Grahl-Madsen,
voiced the common observation of scholars that, "[tihe term 'asylum'
has no clear or agreed meaning."5 Notwithstanding this caveat, when
the discussion turns from the meaning of "asylum" as a term to its
meaning as a right, scholars are able to list concrete elements of that
right. Indeed, the right of asylum has been said to comprise certain
specific manifestations of state conduct:

(i) to admit a person to its territory;
(ii) to allow the person to sojourn there;
(iii) to refrain from expelling the person;
(iv) to refrain from extraditing the person; and
(v) to refrain from prosecuting, punishing, or otherwise restrict-

ing the person's liberty.6

B. The Three Faces of the Right of Asylum

1. The Right of a State to Grant Asylum. The right of a state
to grant asylum is well established in international law. It follows
from the principle that every sovereign state is deemed to ,have
exclusive control over its territory and hence over persons present in
its territory.7 One of the implications of this generally recognized
rule is that every sovereign state has the right to grant or deny asylum
to persons located within its boundaries.' Traditionally, thus, in

generally QUADRENI: FOR FORTY YEARS, UNHCR ALONGSIDE REFUGEES 34-62 (UNHCR
Branch Office in Italy ed., 1991) (tracing the history of asylum).

5. ATLE GRAHL-MADSEN, TERRITORIAL ASYLUM 50 (1980). See-also Kay Hailbronner,
Molding a New Human Rights Agenda, 8 WASH. Q. 183 (1985) (noting that asylum has been the
most difficult of human rights to define).

6. Tom Clark, Human Rights and Expulsion: Giving Content to the Concept of Asylum, 4
INT'L J. REFUGEE L. 189, 190 (1992) (citing a United Nations report by Special Rapporteur
Mubanga-Chipoya). These are essentially the facets of the right of asylum identified by
Professor Grahl-Madsen. GRAHL-MADSEN, supra note 5, at 12.

7. Felice Morgenstern, The Right of Asylum, 1949 BRrr. Y.B. INT'L L. 327, 327.
8. See GRAHL-MADSEN, supra note 5, at 23 (noting that "[t]he right of a State to grant

asylum flows from its territorial integrity, which is a pillar of international law."); SiNHA, supra
note 1, at 50 (noting that "[i]nternational law gives every state exclusive control over persons
on its territory" and that consequently, absent contrary treaty obligations, a state may admit
whoever it chooses on whatever terms it desires); Morgenstern, supra note 7, at 327 (noting that
"[a] competence to grant asylum... derives directly from the territorial sovereignty of states.");
S. Prakash Sinha, An Anthropocentric View of Asylum in International Law, 10 COLUM. J.
TRANSNAT'L L. 78, 88 (1971) (positing that "[c]ustomary international law does not make it a

1994]
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international law, the right of asylum has been viewed as the right of
a state, rather than the right of an individual.9

There is little dispute as to this general principle of international
law. It is confirmed in international and regional instruments as well
as in state practice. First, the Universal Declaration of Human Rights
provides in Article 14(1) inter alia the right of each individual to
"enjoy in other countries asylum from persecution.""°  The late
Professor Hersch Lauterpacht noted that this wording was introduced
by the British delegation, interpreting it as meaning "'the right of
every state to offer refuge and to resist all demands for extradi-
tion.""'.. Professor Lauterpacht commented that such a right is one,
"which every state.., possesses under international law."' 2 Second,
the Declaration on Territorial Asylum adopted by the General
Assembly of the United Nations in 1967 provides in Article 1(1) that,
"[a]sylum granted by a State, in the exercise of its sovereignty, to
persons entitled to invoke Article 14 of the Universal Declaration of

duty of the state to admit aliens into its territory, and if it chooses to admit them it may do so
on whatever terms and conditions its national interests may require.").

9. See GUY S. GOODWIN-GILL, THE REFUGEE IN INTERNATIONAL LAW 121 (1983)
(noting that the "individual... has no right to be granted asylum" and that the right of asylum
"appertains to states."); GRAHL-MADSEN, supra note 5, at 2 (observing that "[t]raditionally, the
'right of asylum' is understood as the right of a State to grant asylum." (emphasis in original));
JOLY, supra note 2, at 16 (noting that "it is the sole prerogative of the recipient state to
recognize refugees and grant them asylum on its territory."); Hailbronner, supra note 5, at 184
(noting that "states remain under no obligation to grant asylum ... to refugees."); Morten
Kjaerum, Article 14, in THE UNIVERSAL DECLARATION OF HUMAN RIGHTS: A COMMENTARY
220 (Asborn Eide et al. eds., 1992) (noting that "States have been unwilling to pledge
themselves in international conventions to the individual's right to asylum."); David A. Martin,

Reforming Asylum Adjudication: On Navigating the Coast of Bohemia, 138 U. PA. L. REV. 1247,
1253 (1990) (noting that "[c]lassically, the right of asylum under international law belonged to
states and not to individuals."); Morgenstern, supra note 7, at 335 (arguing that the asylum-
seeker "has no general 'right' of asylum against [the] state."); Paul Weis, Legal Aspects of the

Convention of 25 July 1951 Relating to the Status of Refugees, 1953 BRIT. Y.B. INT'L L. 478, 481
(noting that "[a]ccording to general international law as at present constituted, the so-called right
of asylum is a right of States, not of the individual."). Because most states adhere to this view,
the grant of asylum in such states is discretionary with the state. See generally A. Roman Boed,
Comment, Past Persecution Standard for Asylum Eligibility in the Seventh Circuit- Bygones are
Bygones, 43 DEPAUL L. REV. 147, 158 (1993) (noting that in the United States, it is in the
discretion of the Attorney General whether to grant asylum).

10. Universal Declaration of Human Rights, art. 14(1), G.A. Res. 217A(III), U.N. GAOR,
3d Sess., at 71, U.N. Doc. A/810 (1948).

11. Hersch Lauterpacht, The UniversalDeclaration of Human Rights, 1948 BRIT. Y.B. INT'L
L. 354, 373 (emphasis added).

12. IL
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Human Rights,... shall be respected by all other States."' 3 Further,
Article 1(3) of this Declaration vests the state of asylum with the
authority "to evaluate the grounds for the grant of asylum.' ' 4

Consistent with international instruments, regional instruments
evidence the right of a state to grant asylum. The OAU Convention
Governing the Specific Aspects of Refugee Problems in Africa
provides, in Article II(1), that member states of the Organization of
African Unity "shall use their best endeavors consistent with their
respective legislations to receive refugees."' 5 Similarly, the Conven-
tion on Territorial Asylum adopted by the Organization of American
States in 1954, stipulates in Article 1 that, "[e]very State has the right,
in the exercise of its sovereignty, to admit into its territory such
persons as it deems advisable, without, through the exercise of this
right, giving rise to complaint by any other State.' 16  The Asian-
African Legal Consultative Committee, in 1966, adopted Principles
Concerning Treatment of Refugees, Article III(1) of which states that,
"[a] State has the sovereign right to grant or refuse asylum in its
territory to a refugee.' 7 Lastly, in 1977, the Committee of Ministers
of the Council of Europe adopted a Declaration on Territorial
Asylum that in Article 2 reaffirms the right of states to grant
asylum.'8 Finally, in addition to these regional agreements, many
states have municipal asylum adjudication procedures.' 9

13. Declaration on Territorial Asylum, art. 1(1), G.A. Res. 2312, U.N. GAOR, 22d Sess.,
Supp. No. 16, at 81, U.N. Doc. A16912 (1967) (emphasis added). See Paul Weis, The Draft
United Nations Convention on TerritorialAsylum, 1979 BRrr. Y.B. INT'L L. 151,152 [hereinafter
Weis, Draft Convention] (observing that the inclusion of the "in the exercise of its sovereignty"
language in article 1(1) was intended "to make it clear that asylum was not a right of the
individual but the right of States to grant asylum"); Paul Weis, The United Nations Declaration
on Territorial Asylum, 1969 CAN. Y.B. INTL L. 92, 136 [hereinafter Weis, Declaration] (noting
that article 1(1) of the Declaration on Territorial Asylum "merely restates a generally recognized
rule of international law.").

14. Declaration on Territorial Asylum, supra note 13, art. 1(3).
15. OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept.

10, 1969, art. 11(1), 1001 U.N.T.S. 45, 48 (emphasis added).
16. Convention on Territorial Asylum, Mar. 28, 1954, OEA/Ser.X/1, art. 1 (emphasis

added).
17. Principles Concerning Treatment of Refugees, 1966, art. 111(1), reprinted in UNHCR,

COLLECTION OF INTERNATIONAL INSTRUMENTS CONCERNING REFUGEES 201, 203 (1979)
(emphasis added).

18. Declaration on Territorial Asylum, Nov. 18,1977, art. 2, reprinted in GRAHL-MADSEN,
supra note 5, at 212. Article 2 of the Declaration reads in relevant part: "The member states
of the Council of Europe ... reaffirm their right to grant asylum." Id.

19. See Martin, supra note 9, at 1256 (observing that most Western states have asylum
claims systems through which they exercise the discretionary act of granting asylum); Boed,
supra note 9, at 149-53 (discussing the asylum process in the United States).

19941
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2. The Right of an Individual to Seek Asylum. The second
aspect of the right of asylum is the right of an individual to seek
asylum. This is an individual right that an asylum-seeker has vis-a-vis
his state of origin.?° Essentially, it is the right of an individual to
leave his country of residence in pursuit of asylum. The basis for this
right is the principle that "a State may not claim to 'own' its nationals
or residents."'"

This right is enshrined in several international and regional
instruments. Article 13(2) of the Universal Declaration of Human
Rights proclaims that, "[e]veryone has the right to leave any country,
including his own."'  While strictu sensu the Universal Declaration
of Human Rights is not a legally binding instrument, it has been
declared to set forth "the inalienable and inviolable rights of all
members of the human family and [to constitute] an obligation for the
members of the international community."'  Moreover, the Declara-
tion has been said to be "an authoritative expression of the customary
international law of today in regard to human rights."24 The right
of an individual to leave his country can thus be seen as a part of
modem customary international law. With the adoption of the
International Covenant on Civil and Political Rights, the right of an
individual to leave his country became written law binding on the
states parties to the Covenant.' Article 12(2) of the Covenant states
that, "[e]veryone shall be free to leave any country, including his
own." 1

26

20. GRAHL-MADSEN, supra note 5, at 2. Note that this individual right does not impose
any obligation on potential or actual receiving states.

21. GRAHL-MADSEN, supra note 3, at 26.
22. Universal Declaration of Human Rights, supra note 10, art. 13(2).
23. Proclamation of Teheran, Final Act of the International Conference on Human Rights

3, at 4, para. 2, 23 U.N. GAOR, U.N. Doc. A/CONF. 32141 (1968) (emphasis added). But see
Christian Tomuschat, A Right to Asylum in Europe, 13 HUM. RTS. LJ. 257,258 (1992) (arguing
that despite pronouncements to the contrary, including the Proclamation of Teheran, the
Universal Declaration "has never been promoted as such, in its entirety, to a ruld of customary
international law.").

24. Weis, Declaration, supra note 13, at 147 citing H. Waldock, General Course of
International Law, 106 RECUEIL DES COURS 32,33 (1962).

25. International Covenant on Civil and Political Rights, G.A. Res. 2200(XXI), U.N.
GAOR, 21st Sess., 183d plen. mtg., Supp. No. 16, at 52, U.N. Doc. A/6316 (1966). Note that
as of June 1, 1993, the Covenant has entered into force for 116 states parties. See MANFRED
NOWAK, U.N. COVENANT ON CIVIL AND POLITICAL RIGHTS: CCPR COMMENTARY 886 (1993).

26. International Covenant on Civil and Political Rights, supra note 25, art. 12(2).
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This right is also recognized in binding regional instruments.Y
For example, Protocol No. 4 to the European Convention for the
Protection of Human Rights and Fundamental Freedoms" proclaims
that, "[e]veryone shall be free to leave any country, including his
own. '29  Similarly, the American Convention on Human Rights'
stipulates in Article 22(2) that, "[e]very person has the right to leave
any country freely, including his own."'" This right has "become
part of the written law of nations. 3 2

With respect to those states that have become parties to the
Optional Protocol to the International Covenant on Civil and Political
Rights,33 those states that have recognized the right of private
petition for the purposes of the European Convention, or states which
have become parties to the American Convention, an individual has
standing to invoke the right to leave his country. This right has also
been vindicated through the United Nations Commission on Human
Rights and the Sub-Commission on Prevention of Discrimination and
Protection of Minorities, two functional commissions created by the
United Nations Economic and Social Council under Article 68 of the

27. The right of an individual to leave his own country is also included in the Draft Charter
on Human and People's Rights in the Arab World. The Draft Charter provides in Article 8(2):
"Everyone who is a citizen of an Arab country or of Arab origin has the right to leave his
country and return to it." Draft Charter on Human and People's Rights in the Arab World,
1987, art. 8(2), in INTERNATIONAL INSTITUTE OF HIGHER STUDIES IN CRIMINAL SCIENCES,
DRAFT CHARTER ON HUMAN AND PEOPLE'S RIGHTS IN THE ARAB WORLD 9 (1987)
[hereinafter DRAFT CHARTER ON HUMAN RIGHTS IN THE ARAB WORLD]. Note, however, that
the right to leave one's own country is specifically limited to citizens of Arab countries and to
persons of Arab origin. See M. Cherif Bassiouni, Explanatory Memorandum: Draft Charter on
Human and People's Rights in the Arab World, in DRAFr CHARTER ON HUMAN RIGHTS IN THE
ARAB WORLD, supra, at 25, 27 ("It was agreed to link this right with nationality on the one
hand and Arab origin on the other so that both Arab nationals and those of Arab origin who
either lost or were deprived of their nationality could exercise this right (to freely leave and
return)."). Finally, note that the Draft Arab Charter has not yet been ratified or acceded to by
any state and is consequently not yet in force.

28. Council of Europe Agreement No. 46: Protocol No. 4 to the European Convention for
the Protection of Human Rights and Fundamental Freedoms, Sept. 16,1963,7 I.L.M. 978 (1968).

29. Id. art. 2(2).
30. American Convention on Human Rights, Nov. 22, 1969, O.A.S. Off. Rec.,

OEAISer.KJXVI/1.1, Doe. 65 (Rev. 1), Corr. 2 (1970).
31. ld. art. 22(2).
32. GRAHL-MADSEN, supra note 3, at 105.
33. Optional Protocol to the International Covenant on Civil and Political Rights, Dec. 16,

1966, G.A. Res. 2200(XXI), U.N. GAOR, 21st Sess., 183d plen. mtg., Supp. No. 16, at 59, U.N.
Doc. A16316 (1966). Note that as of June 1,1993, the Optional Protocol has entered into force
for 67 states parties. NOwAK, supra note 25, at 886.

1994]



8 DUKE JOURNAL OF COMPARATIVE & INTERNATIONAL LAW [Vol. 5:1

U.N. Charter.' The right to leave one's own country in pursuit of
asylum is thus a right of the individual asylum-seekers, enforceable in
certain situations."

3. The Right of an Individual to be Granted Asylum. The
third component right under the umbrella of the right of asylum is the
right of an individual to be granted asylum. While Grotius and
Suarez are said to have recognized the right of asylum as the natural
right of an individual entailing a corresponding state duty to grant
asylum,3 6 this view has not yet been generally recognized under
international law. Felice Morgenstern's view that, "[tihere can be no
doubt that the individual has no general 'right' of asylum against [the]
state,"37 is generally accepted to represent the status of an individu-
al's right of asylum vis-d-vis the state of refuge.38 International and
regional instruments dealing with human rights, asylum, and refugees,
as well as the failure of the international community to agree on a
convention on territorial asylum illustrate the general proposition that,

34. Pursuant to the procedure established under U.N. ECOSOC Resolution 1503 (1970),
thousands of individuals from various countries have invoked Article 13(2) of the Universal
Declaration and the Commission on Human Rights has asked the states concerned to allow the
petitioners to leave their countries. Frequently, the Director of the United Nations Centre for
Human Rights has used his good offices to this end, primarily in cases of family reunification.
Interview with Alfred de Zayas, Senior Human Rights Officer of the United Nations Centre for
Human Rights (May 18, 1994).

35. It is not, however, an unqualified right. Morgenstern notes that a valid state interest
in prosecuting the asylum-seeking individual may supersede the right to seek and enjoy asylum
in accordance with valid extradition treaties. Morgenstern, supra note 7, at 331-35.

In practice, states have at times condoned disregard for the right of an individual to seek
and/or enjoy asylum. See Ker v. Illinois, 119 U.S. 436 (1886) (finding that where appellant had
been kidnapped in Peru and brought to the United States, the U.S. Supreme Court held that
"there is no language in this treaty [the Extradition Treaty with Peru] or in any other treaty
made by this country on the subject of extradition, 'which says in terms that a party fleeing from
the United States to escape punishment for a crime becomes thereby entitled to an asylum in
the country to which he has fled.'"). Abduction of fugitives from a foreign country has again
been recently condoned by the U.S. Supreme Court. See United States v. Alvarez-Machain, 112
S. Ct. 2188 (1992) (holding that a forcible abduction from a foreign country does not preclude
the exercise of in personam jurisdiction by a U.S. court, and thus the trial of an abducted
defendant before a U.S. court for alleged violations of U.S. criminal laws, as long as the
extradition treaty does not expressly prohibit such abductions). On the related topic of the
political offense exception in extradition, see M. CHERiF BASSIOUNI, INTERNATIONAL
EXTRADITION: UNITED STATES LAW AND PRAcriCE ch. VIII (3d rev. ed. forthcoming 1994).

36. Weis, Declaration, supra note 13, at 119.
37. Morgenstern, supra note 7, at 335.
38. Note that municipal laws of some states provide for the right of an individual to be

granted asylum in certain circumstances. This point is addressed infra in part I.C.
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in international law today, an individual has no right to asylum
enforceable vis-d-vis the state of refuge.

Article 14(1) of the Universal Declaration of Human Rights
proclaims the right of an individual "to seek and to enjoy in other
countries asylum from persecution."39  Scholars agree that this
provision merely affords the individual a right to seek asylum, not a
right to receive it.' Professor Lauterpacht criticized the language of
Article 14(1) for giving the individual a right to seek asylum without
specifying whose duty it is to give effect to that right.4' Similarly,
with respect to the "enjoyment" of asylum in other countries
postulated by Article 14(1), Professor Lauterpacht noted that since
that provision was intended by its drafters merely to provide for the
right of a state to grant asylum4 (an existing right of states) there
was no need to include it in the Declaration.4' The Declaration thus
did not provide an innovation to existing international law with
respect to an individual's right to receive asylum in a particular state.

The drafting history of Article 14(1), however, reveals that the
drafters of the Declaration contemplated-but ultimately declined to
adopt-any significant innovation in the law of asylum. The original
draft of Article 14 provided that, "[e]veryone has the right to seek
and to be granted, in other countries, asylum from persecution."'

This generous provision would have vested individuals with the right
to asylum vis-d-vis the state of refuge. However, it was changed

39. Universal Declaration of Human Rights, supra note 10, art. 14(1), at 4.
40. JOLY, supra note 2, at 15-16 (noting that "[r]efugees are guaranteed the right to 'seek'

asylum but not to obtain it.... ." (emphasis added)); SINHA, supra note 1, at 90 (noting that
article 14(1) gives the individual "the right to seek and to enjoy asylum, but not to be granted
asylum." (emphasis added)); Lauterpacht, supra note 11, at 373 (positing that article 14(1)
provides "a right 'to seek' asylum, without any assurance that the seeking will be successfuL"
(emphasis added)); Sinha, supra note 8, at 91-92 (noting that the Declaration gives an individual
the right to seek asylum, "but not to be granted it." (emphasis added)); Stephen B. Young,
Between Sovereigns: A Reexamination of the Refugee's Status, in TRANSNATIONAL LEGAL
PROBLEMS OF REFUGEES 339,347 (Michigan Yearbook of International Legal Studies ed., 1982)
(observing that while article 14(1) gives individuals the right to seek and enjoy asylum, "[s]tates
are not enjoined to provide such enjoyment upon request.").

41. "It is perhaps a matter for regret that in a Declaration purporting to be an instrument
of moral authority an ambiguous play of words, in a matter of this description, should have been
attempted. Clearly, no declaration would be necessary to give an individual the right to seek
asylum without an assurance of receiving it." Lauterpacht, supra note 11, at 373 (emphasis
added).

42. See supra note 11 and related text (noting that the right to enjoy asylum meant "the
right of every state to offer refuge...." (emphasis added)).

43. Lauterpacht, supra note 11, at 373.
44. Morgenstern, supra note 7, at 336 (emphasis added).
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during subsequent deliberations of the Declaration's text. The British,
Australian, and Saudi Arabian representatives objected to obliging
states to grant asylum. 5 The British representative, Mrs. Corbet,
proposed an amendment that read: "[e]veryone has the right to seek
and to enjoy asylum from persecution., 46  Over some objection,47

this text was adopted.' By substituting the words "to enjoy" for the
words "to be granted" in Article 14(1), the drafters indicated their
desire not to oblige states to grant asylum to individuals. The
Declaration thus does not give rise to an individual's right to asylum
vis-d-vis the state of refuge or any state in particular.

International instruments adopted subsequent to the Declaration
likewise do not provide for an individual's right to be granted asylum.
In preparing the International Covenant on Civil and Political Rights,
states had an opportunity to provide for the right to asylum. During
discussions on the draft Covenant at the Seventh Session of the
United Nations Commission on Human Rights, the Yugoslavian
representative voiced a concern that the right to asylum was absent
from the draft. 49  The Yugoslavian representative proposed an
additional article to the Covenant, providing for an individual's right
of asylum. This proposal failed, however, because many represen-
tatives did not consider the right of asylum to be an individual's
fundamental right and because there was disagreement as to the class
of persons to whom asylum should be granted." Consequently, the
Covenant, as adopted, contains no provision relating to asylum. Thus,

45. Id.
46. Weis, Draft Convention, supra note 13, at 151.
47. The French representative objected to the weakened right of asylum and was of the

opinion that "'[t]he persecuted would need to receive asylum, not merely the right of asylum."'
Morgenstern, supra note 7, at 337.

48. Id. (noting that the British amendment "which, from the point of view of the individual
for whose protection the whole Declaration is intended-makes the right of asylum meaningless,
was adopted" with thirty votes for it, one vote against it, and twelve states abstaining.).

49. Weis, Declaration, supra note 13, at 96.
50. Proposals for Additional Articles Submitted by the Representative of Yugoslavia, 1951

Y.B. ON H.R. 546, U.N. Doc. E/CN.4/573. The proposed article provided:
Any person persecuted for his political or scientific convictions, for his activities in the
struggle for national or political liberation or by reason of his race, nationality or
religion or his efforts in support of the realization of the principles of the Charter of
the United Nations and the Universal Declaration of Human Rights shall have the right
of asylum.

Id. (emphasis added).
51. Weis, Draft Convention, supra note 13, at 151.
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under it, states have no obligation to grant asylum.52 Similarly, the
International Covenant on Economic, Social, and Cultural Rights is
silent on a right to asylum. 3

The principal international instruments relating to the protection
of refugees, the 1951 Convention relating to the Status of Refugees'
and the 1967 Protocol relating to the Status of Refugees,55 also do
not provide a right to be granted asylum 6 During the drafting of
the Refugee Convention, France and the United Nations Secretariat
submitted a proposed article providing for, "favourable consideration
to the position of refugees seeking asylum from persecution." 57 The
Ad Hoc Committee on Stateless Persons and Related Problems
accepted this proposal for discussion, but decided not to include
asylum provisions in the operative part of the Refugee Convention. 8

The United Nations High Commissioner for Refugees explains in the
Handbook on Procedures and Criteria for Determining Refugee Status
under the 1951 Convention and the 1967 Protocol relating to the Status
of Refugees that, "the granting of asylum is not dealt with in the 1951
Convention or the 1967 Protocol. 5 9 Thus, as with other internation-
al instruments, these refugee instruments do not vest an individual
with a right to asylum.

Similarly, regional instruments do not provide for an individual's
right to asylum.' African and American regional instruments

52. Alfred De Zayas, Human Rights and Refugees, in MIGRATION AND MIGRATION POLICY
25, 26 (International Organization for Migration ed., 1992) (noting that "[s]tates chose not to
restrict their sovereignty").

53. SINHA, supra note 1, at 90.
54. Convention relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137.
55. Protocol relating to the Status of Refugees, Jan. 31, 1967, 606 U.N.T.S. 267.
56. See Martin, supra note 9, at 1255 (noting that the Convention does not guarantee

asylum "even for those duly adjudged to be refugees under its provisions."); Tomuschat, supra
note 23, at 258 (noting that the Refugee Convention "does not confer a right to asylum, but is
essentially confined to regulating the status of those who have been accepted as refugees by a
State.").

57. Weis, supra note 9, at 481.
58. Id. Of course, the grant of refugee status under the Refugee Convention comes very

close to a formal grant of asylum under domestic laws of many states. Permission to sojourn
in a country without a formal grant of asylum provides the individual with refuge, which
amounts to de facto asylum.

59. UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, HANDBOOK ON PROCEDURES
AND CRITERIA FOR DETERMINING REFUGEE STATUS UNDER THE 1951 CONVENTION AND THE
1967 PROTOCOL RELATING TO THE STATUS OF REFUGEES 7 (1979) [hereinafter HANDBOOK].

60. A possible notable exception is the Draft Charter on Human and People's Rights in the
Arab World, providing in Article 40(1): "Every citizen who is subjected to persecution on
political grounds has the right to seek and obtain asylum in any Arab country in accordance with
the law and the provisions of this Charter." DRAFT CHARTER ON HUMAN RIGHTS IN THE
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address asylum, but do so with great respect for state sovereignty and
thus without much direct benefit for the individual's right to asylum.
The OAU Convention Governing the Specific Aspects of Refugee
Problems in Africa provides in Article II(1): "[member states] shall
use their best endeavors consistent with their respective legislations to
receive refugees.",6' The American Declaration of the Rights and
Duties of Man provides in Article 27: "Every person has the right, in
case of pursuit not resulting from ordinary crimes, to seek and receive
asylum in foreign territory, in accordance with the laws of each country
and with international agreements."'62 Similarly, the American
Convention on Human Rights provides at Article 22(7): "[e]very
person has the right to seek and be granted asylum in a foreign
territory, in accordance with the legislation of the state and internation-
al conventions."6' Each of these instruments leaves the right of
asylum in the realm of state sovereignty. Equally silent with respect
to the right to asylum is the European Convention on Human
Rights.' It makes no reference to asylum.6

In light of this background on the right to asylum, it is not
surprising that the 1977 United Nations Conference on Territorial
Asylum, convened with the goal of adopting a Convention on

ARAB WORLD, supra note 27, art. 40(1), at 14 (emphasis added). Note, however, that the Draft
Charter seems to limit the right to seek and obtain asylum to citizens of Arab countries. That
this was the intent of the drafters is not clear. In his Explanatory Memorandum to the Draft
Arab Charter, Professor Bassiouni stated: "Paragraph 1 of Article 40 addresses the possibility
of subjecting an individual to political persecution. It was thus provided that an individual shall
have the right to seek and obtain asylum in any Arab country." Bassiouni, supra note 27, at 29
(emphasis added). Also note that Professor Bassiouni observed that "[t]his article does not
depart from established obligations of states under the international treaties." Id. A right of
an individual to obtain asylum in a state implies an obligation on the part of the state to grant
asylum to that individual. Such an obligation departs from established obligations of states
under international treaties and it is thus doubtful that the drafters of the Draft Arab Charter
actually meant to grant to an individual the right to "obtain asylum in any Arab country" as
Article 40(1) of the Draft Arab Charter seems to do. Whatever the actual right created by
Article 40(1) may be, it is not yet enforceable because the Draft Arab Charter has not entered
into force.

61. OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, art.
II(1), supra note 15, at 193, 195 (emphasis added).

62. The American Declaration of the Rights and Duties of Man, May 2,1948, art. 27, O.A.S
Off. Rec. OEAISer.L/VII.23/Doc. 21/Rev.6 (emphasis added).

63. American Convention on Human Rights, art. 22(7), supra note 30, at 207,216 (emphasis
added).

64. European Convention on Human Rights, Nov. 4, 1950,213 U.N.T.S. 221.
65. Terje Einarsen, The European Convention on Human Rights and the Notion of an

Implied Right to de facto Asylum, 2 INT'L J. REFUGEE L. 361, 362 (1990).
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Territorial Asylum, proved to be catastrophic.6 The Conference was
preceded by a meeting of the Group of Experts, which produced draft
articles of the Convention.67 Article I provided: "[e]ach Contracting
State, acting in the exercise of its sovereign rights, shall use its best
endeavours in a humanitarian spirit to grant asylum in its territory to
any person eligible for the benefits of this Convention."''

The draft articles of the Group of Experts formed the basis of the
discussion of the Conference of the Plenipotentiaries, convened by the
Secretary General at the request of the United Nations General
Assembly.69 The Conference designated a Committee of the Whole
to deliberate the draft articles. While the representatives to the
Committee of the Whole agreed on the necessity of reconciling the
right of the state to grant asylum with the persecuted individual's
interest in receiving asylum, they did not agree on the method by
which this should be done.7" Austria, Colombia, Costa Rica, France,
and Italy favored a German proposal for the recognition of a duty to
grant asylum.7 The creation of such a duty would have resulted in
the right of an individual to be granted asylum in the country of
refuge. The majority of the states represented on the Committee of
the Whole, however, favored a text leaving the state the right to grant
asylum.72  Thus, Article I, as adopted by the Committee of the
Whole, reflects the predominant view that the right of asylum is the
right of a state to grant asylum, not the right of an individual to
receive asylum. Article I of the draft Convention reads: "Each
Contracting State, acting in the exercise of its sovereignty, shall
endeavour in a humanitarian spirit to grant asylum in its territory to
any persons eligible for the benefits of this Convention."'73

There was also considerable disagreement among states on other
provisions of the Convention, and the Conference adjourned without
finishing its work.74 The Conference advised the General Assembly

66. GRAHL-MADSEN, supra note 5, at vii.
67. Weis, Draft Convention, supra note 13, at 154.
68. Id. at 155.
69. I& at 159.
70. Id. at 160.
71. Id.
72. Id. at 161.
73. Id. See also GRAHL-MADSEN, supra note 5, at 62-63 (setting forth the text of the

adopted articles of the draft Convention).
74. GRAHL-MADSEN, supra note 5, at 61 (noting that "[i]t is hardly possible to speak of any

international consensus with respect to any of the texts which came out of the Committee of the
Whole").
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that work on the draft Convention should be continued, but "[m]ost
Western delegations were not in favour of an early resumption." 5

Once again, the world community passed over an opportunity to grant
to individuals the right to asylum vis-a-vis the state of refuge. As
evidenced by the defeat of the German proposal for a duty of a state
to grant asylum, the will of the international community remains
behind the traditional view that the right of asylum is a right of the
state. Even if the draft Convention on Territorial Asylum were
adopted, in its final form, Article I would have granted to the
individual nothing more than he already had.

The most recent expression of the international community with
respect to the right of asylum suggests that the right of an individual
to be granted asylum has yet to evolve in international law. In June
1993, representatives of 171 states gathered at the World Conference
on Human Rights in Vienna.76 In his opening address to the
Conference, United Nations Secretary-General Boutros Boutros-Ghali
said: "I believe that at this moment in time it is less urgent to define
new rights than to persuade States to adopt existing instruments and
apply them effectively."' Not surprisingly, the Vienna Declaration
and Programme of Action adopted by consensus of the 171 states
represented at the Human Rights Conference did not expand the
traditional notion of the right of asylum. Article 23 of the Vienna
Declaration merely reiterates the provisions of Article 14(1) of the
Universal Declaration of Human Rights: "The World Conference on
Human Rights reaffirms that everyone, without distinction of any
kind, is entitled to the right to seek and to enjoy in other countries
asylum from persecution."" Thus, in international law today, as
before the 1977 Territorial Asylum Conference and the 1993 Human
Rights Conference, the individual has no right to asylum vis-d-vis the
state of refuge.

C. The Right to Asylum in Municipal Law

In the absence of international instruments establishing an
individual's right to asylum, the practice of states may create such a

75. Weis, Draft Convention, supra note 13, at 168.
76. UNITED NATIONS, WORLD CONFERENCE ON HUMAN RIGHTS 1 (1993).
77. Boutros Boutros-Ghali, Human Rights: The Common Language of Humanity, Opening

Statement of the World Conference on Human Rights (June 14, 1993), in UNITED NATIONS,
WORLD CONFERENCE ON HUMAN RIGHTS 13 (1993).

78. The Vienna Declaration and Programme of Action, June 25,1993, in UNITED NATIONS,
WORLD CONFERENCE ON HuMAN RIGHTS 36 (1993).
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right. State practices evidencing international rights are both general
and followed out of a sense of legal obligation (opinio juris).79 With
respect to the right to asylum, it cannot be said that such a right exists
as a matter of customary international law.

The Czech Republic,'m the Federal Republic of Germany,8' and
Italy,'2 are among only a few states whose constitutions provide for
an individual right to asylum, and, even then, there is no evidence
that these states do so out of legal obligation rather than humanitari-
an concern for those in need of asylum. For example, in Germany,

79. See IAN BROWNLE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 4 (4th ed., 1990)
(discussing international custom as a source of international law).

80. The Czechoslovak Constitutional Law of January 1991 enacting the Charter of Basic
Rights and Freedoms provides in Article 43 that the Republic "grants asylum to citizens of other
countries, persecuted for invoking political rights and freedoms. Asylum may be denied to one
who acted contrary to fundamental human rights and freedoms." 1STAVNI ZAKON tR
[Constitution] art. 43 (Czech Republic). Although the Czech and Slovak Federal Republic has
dissolved as of January 1, 1993, the new Constitution of the Czech Republic in effect from
January 1, 1993 provides in Articles 3 and 112(1) that the Charter of Fundamental Rights and
Freedoms constitutes a part of the new constitutional order. Id. arts. 3, 112(1).

81. Until May 1993, the Basic Law of the Federal Republic of Germany, the Constitution
of the Republic, provided at Article 16(2) that "[p]ersons persecuted on political grounds shall
enjoy the right of asylum." GRUNDGESETZ [Constitution] [GG] art. 16(2) (F.R.G.). This
provision had been interpreted by the German Federal Constitutional Court as directly
enforceable law binding on the legislative, executive, and judicial branches of the government.
Hailbronner, supra note 5, at 183. Because this provision left no scope for discretion of the
German authorities in evaluating asylum applications, on May 26, 1993, the Bundestag, the
German parliament, voted to amend the constitutional asylum provisions. HUMAN RIGHTS
WATCH, HUMAN RIGHTS vATCH WORLD REPORT 1994 218 (1993). See also THE FEDERAL
MINISTRY OF THE INTERIOR, SURVEY OF THE POLICY AND LAW CONCERNING FOREIGNERS
IN THE FEDERAL REPUBLIC OF GERMANY 51 (July 1993) [hereinafter SURVEY OF LAW
CONCERNING FOREIGNERS IN GERMANY] (noting that the constitutionally-guaranteed right of
asylum, as originally written, "gave persons suffering political persecution an entitlement to be
granted asylum, leaving no scope for discretion.... This has brought the right of asylum to the
verge of collapse: The right of asylum has more and more turned into uncheckable vehicle of
uncontrolled migration."). The constitutional amendment repealed Article 16(2) and replaced
it with Article 16(a). GG art. 16(a) (F.R.G.). See also Gesetzzur A.nderung des Grundgesetzes
(Artikel 16 und 18) 1993 BGBI 11002 (F.R.G.). While the new constitutional asylum provision
contains a guarantee identical to the provision of the old Article 16(2), "Politisch Verfolgte
geniessen Asylrecht," that is that persons persecuted on political grounds have the right of
asylum, the amendment precludes aliens entering from "safe" countries from invoking this right.
GG art. 16(a) (F.R.G.). See also SURVEY OF LAW CONCERNING FOREIGNERS IN GERMANY,
supra, at 53-54 (discussing the constitutional changes); Sam Blay & Andreas Zimmerman, Recent
Changes in German Refugee Law: A Critical Assessment, 88 AM. J. INT'L L. 361 (1994)
(discussing the new German asylum law); Stefan Tel6ken, The Domino Effect, REFUGEES, Dec.
1993, at 38 (discussing the new German asylum law).

82. Article 10 of the Italian Constitution provides: "A foreigner to whom the practical
exercise in his own country of democratic freedoms, guaranteed by the Italian Constitution, is
precluded, is entitled to the right of asylum within the territory of the Republic, under conditions
laid down by law." CosTrrUzONE [Constitution] art. 10 (Italy).
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the right to asylum was not written into the Constitution out of a
sense of legal obligation but rather out of the desire of the drafters,
some of whom had themselves fled the Nazi regime, to place asylum
"above changing political considerations of conveniency and public
interest.,,s-

Thus, while some states give effect to their prerogative to grant
asylum by creating in their municipal laws the right of an individual
to asylum, such practice is far from general and, even where followed,
does not constitute opinio juris.' It is therefore evident that the
right of asylum in international law today consists of only the first two
components identified by Professor Grahl-Madsen: (i) the right of a
state to grant asylum, and (ii) the right of an individual to seek
asylum-the asylum-seeker's right vis-d-vis his state of origin.'5 To
date, no international instrument or custom vests the individual with
a right to be granted asylum, a right vis-ti-vis the state of refuge.

D. The Duty not to Return a Person to Persecution: the Principle of
Non-Refoulement

Although non-refoulement is not as sweeping as the right of
asylum, it provides an asylum-seeker with at least a temporary refuge
and thus partial or de facto asylum 6  The principle of non-
refoulement is understood in international law as the duty of a state
not to return a person to a place of persecution. Professor Grahl-
Madsen notes that the duty of non-refoulement was first imposed in
Article 3(2) of the Convention relating to the International Status of
Refugees': "Each of the Contracting Parties undertakes, in all cases,
not to return refugees across the frontiers of their country of
origin."'  Paul Weis, the former Director of the Legal Division of

83. Hailbronner, supra note 5, at 183. A Survey of the Policy and Law Concerning
Foreigners in the Federal Republic of Germany issued by the German Federal Ministry of the
Interior supports this point further.

At the time [under the Nazi regime], a lot of Germans had only survived because they
were admitted to and protected in other countries. That is why the right of asylum in
the Federal Republic was worded very generously and went beyond the international
law and the right of asylum granted by any other state.

SURVEY OF LAW CONCERNING FOREIGNERS iN GERMANY, supra note 81, at 51.
84. GOODwIN-GIL, supra note 9, at 121 (noting that "[s]tate practice... permits only one

conclusion: the individual still has no right to be granted asylum.").
85. GRAHL-MADSEN, supra note 5, at 2.
86. For a thorough discussion of the principle of non-refoulement, see GOODWIN-GILL,

supra note 9, at 69-97.
87. GRAHL-MADSEN, supra note 5, at 40.
88. Il
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the Office of the United Nations High Commissioner for Refugees,
contrasts asylum and non-refoulement in the following manner:
"Asylum entails admission, residence and protection; non-refoulement
is a negative duty, not to compel a person to return to a country of
persecution."89 Nothing in the principle of non-refoulement, howev-
er, precludes a state from sending an asylum-seeker to a country in
which he would not be persecuted.' °

Today, binding and non-binding international, regional, and
municipal instruments provide for the principle of non-refoulement.91

Article 33(1) of the 1951 Convention relating to the Status of
Refugees (entitled Prohibition of Expulsion or Return
("refoulement")) provides that,"[n]o Contracting State shall expel or
return ('refouler') a refugee in any manner whatsoever to the frontiers
of territories where his life or freedom would be threatened."'

Article 42(1) of the Convention specifically designates Article 33 as
one of the articles to which a state may not make reservations.93 It
must be noted, however, that the Convention is not universal but only
binds those 110 states that are parties to it. Moreover, the duty of
non-refoulement contained in Article 33(1) exists only with respect to
persons determined to be refugees under the Convention. Additional-
ly, Article 33(1) as written provides no right of admission for the
purpose of seeking asylum.94

Article I(1) of the Protocol relating to the Status of Refugees
incorporates Articles 2 through 34 of the Convention thus making the
duty of non-refoulement expressed in article 33(1) of the Convention
binding on states parties to the Protocol.95

89. Weis, Draft Convention, supra note 13, at 166.
90. See iL (noting that the application of the principle of non-refoulement does not

necessarily lead to a grant of asylum and that the "country concerned may admit the person only
temporarily, or expel him to another country in which he does not fear persecution.").

91. For example, § 243(h) of the Immigration and Nationality Act in effect in the United
States provides for mandatory withholding of deportation of any alien to a country if, "[the
alien's] life or freedom would be threatened in such country on account of race, religion,
nationality, membership in a particular social group, or political opinion." 8 U.S.C. § 1253(h)(1)
(1988).

92. Convention relating to the Status of Refugees, supra note 54, art. 33(1).
93. Id. art. 42(1).
94. GRAHL-MADSEN, supra note 5, at 40 (stating that Article 33 "may only be invoked in

respect of persons who are already present-lawfully or unlawfully-in the territory of a
Contracting State" and that "it does not obligate the Contracting State to admit any person who
has not already set foot in its territory.").

95. Protocol relating to the Status of Refugees, supra note 55, art. I(1).
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The Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment also prohibits refoulement.6
Article 3(1) stipulates: "No State Party shall expel, return ('refouler')
or extradite a person to another State where there are substantial
grounds for believing that he would be in danger of being subjected
to torture."'  A comparison of the non-refoulement provisions of the
Refugee Convention and the Convention Against Torture manifests
an apparent difference in the category of persons protected from
refoulement. While the Refugee Convention only protects those
determined to be refugees under its provisions, the Convention
Against Torture extends its protection against refoulement to any
person who would be in danger of being subjected to torture. This
difference is less significant than might appear. A person who would
be in danger of being subjected to torture, as that term is defined in
the Convention Against Torture,98 would not only be protected from
refoulement by the Convention Against Torture but would also likely

96. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, G.A. Res. 39/46, U.N. GAOR, 39th Sess., at 197, U.N. Doc. A139/51 (1984).

97. Id. at 198. In its first decision applying Article 3(1) of the Convention Against Torture,
the U.N. Committee Against Torture recently decided that Switzerland, the state party in
question, would violate its non-refoulement obligation under the Convention should it expel the
petitioner, a deserter from the Zairian Army, to Zaire where he allegedly faced persecution.
Mutombo v. Switzerland, Comm. No. 13/1993 (1994) (forthcoming) (transcript on file with
author). In reaching this decision, the Committee considered all relevant information including
the serious human rights situation in Zaire, the petitioner's ethnic background, alleged political
affiliation, detention history, and the fact that he deserted from the Army and left Zaire
clandestinely. Id. 9.4 and 9-5. The Committee's decision, however, is limited ratione temporis
and ratione loci. Switzerland may not expel Mr. Mutombo "in the prevailing circumstances,"
but presumably may do so if circumstances change. Moreover, Switzerland is free to expel Mr.
Mutombo to any country where he would not face the risk of being returned to Zaire or of
being subjected to torture. See id. 1 10 (noting that "the State party has an obligation to refrain
from expelling [Mr.] Mutombo to Zaire, or to any other country where he runs a real risk of
being expelled or returned to Zaire or of being subjected to torture.").

98. The Convention Against Torture defines the term "torture" as:
any act by which severe pain or suffering, whether physical or mental, is intentionally
inflicted on a person for such purposes as obtaining from him or a third person
information or a confession, punishing him for an act he or a third person has
committed or is suspected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind, when such pain
or suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in or incidental to lawful sanctions.

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment, supra note 96,
art. 1(1).
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be considered to have a well-founded fear of persecution under the
Refugee Convention, thus qualifying for its protections as well.99

A significant difference between the scope of the non-refoulement
provision of the Refugee Convention and that of the Convention
Against Torture, however, might lie in the application of each treaty
to the rejection of aliens at a nation's border. Although by its terms
neither treaty prohibits rejection at a border, the U.S. Supreme Court
has interpreted the non-refoulement provision of the Refugee
Convention to have no extraterritorial effect. Thus, in the Court's
view, it is not prohibited to return or reject aliens who have not yet
entered the territory of the intended state of refuge."° The non-
refoulement provision of the Convention Against Torture, on the
other hand, has not yet been so limited. Indeed, with respect to the

99. The Refugee Convention defines the term "refugee" as any person who:
owing to well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of
his nationality and is unable or, owing to such fear, is unwilling to avail himself of the
protection of that country ....

Convention relating to the Status of Refugees, supra note 54, art. l(A)(2). While the Refugee
Convention does not define the term "persecution," in the Handbook on Procedures and Criteria
for Determining Refugee Status under the 1951 Convention and the 1967 Protocol relating to the
Status of Refugees, the U.N. High Commissioner for Refugees noted that while no "universally
accepted" definition of "persecution" exists, "a threat to life or freedom on account of race,
religion, nationality, political opinion or membership of a particular social group is always
persecution. Other serious violations of human rights-for the same reasons-would also
constitute persecution." HANDBOOK, supra note 59, clause 51, at 14. The Handbook, however,
does not elaborate on what constitutes a serious violation of human rights. The Universal
Declaration of Human Rights is instructive on customary international law regarding human
rights. See supra notes 22 & 23 and accompanying text (discussing the Universal Declaration's
effect on customary international law in the area of human rights). The Universal Declaration
stipulates, for example, that "[e]veryone has the right to life, liberty and security of person."
Universal Declaration of Human Rights, art. 3, supra note 10. Moreover, Article 5 of the
Universal Declaration explicitly proscribes torture, cruel, inhuman, and degrading treatment or
punishment. ld. art. 5. Clearly, torture is both a "serious violation of human rights" and could
well be a "threat to life or freedom." Provided it was carried out because of one of the
stipulated reasons, torture would amount to persecution within the meaning of the Refugee
Convention.

100. Sale v. Haitian Centers Council, 113 S. Ct. 2549 (1993). But see Sale, 113 S. Ct. at 2567
(Blackmun, J., dissenting) (stating that the majority incorrectly defines "return" in order to
"strain to sanction" the U.S. Government's interception of fleeing refugees) and 1981 Conclusion
No. 22 (XXXII), Protection of Asylum Seekers in Situations of Large-Scale Influx, adopted by
the Executive Committee on International Protection of Refugees of the UNHCR Programme,
OFFICE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES, CONCLUSIONS ON THE
INTERNATIONAL PROTECTION OF REFUGEES 49 (1992) [hereinafter CONCLUSIONS] (noting at
section II(A)(2) that "[i]n all cases the fundamental principle of non-refoulement-including non-
rejection at the frontier-must be scrupulously observed." (emphasis added)).
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extraterritorial effect of the Convention Against Torture, Professor
Christian Tomuschat suggests:

Since the paramount objective is protection from torture, one will
have to conclude here that refoulement is to be interpreted in a
broad sense as comprehending any form of State action, including
rejection at the border. Article 3 [of the Convention Against
Torture] proceeds from the assumption that governmental authori-
ties surrendering a person to the authorities of another State that
habitually practices torture would themselves become accomplices
of the crime of torture. In that perspective, the subtle legal
distinction between returning someone who has already put his foot
on the territory of the desired host State, and preventing another
person from performing that symbolic act becomes immaterial.101

The non-binding Declaration on Territorial Asylum contains an
unambiguous provision with respect to non-refoulement in that it
explicitly prohibits "rejection at the frontier."'" Non-refoulement
provisions also appear in the OAU Convention Governing the
Specific Aspects of Refugee Problems in Africa,"° Principles
Concerning Treatment of Refugees adopted by the Asian-African
Legal Consultative Committee,' American Convention on Human

101. Tomuschat, supra note 23, at 259.
102. Declaration on Territorial Asylum, supra note 13, art. 3(1) (providing: "No person...

shall be subjected to measures such as rejection at the frontier."). Note, however, that Article
3(2) of the Declaration on Territorial Asylum allows an exception to non-rejection "for
overriding reasons of national security or in order to safeguard the population, as in the case of
a mass influx of persons." Id.

With respect to non-rejection in cases of mass influx of persons, the 1981 Conclusion No.
22 (XXXII) of the Executive Committee on International Protection of Refugees of the
UNHCR Programme recommends: "In situations of large-scale influx, asylum seekers should
be admitted to the State in which they first seek refuge and if that State is unable to admit them
on a durable basis, it should always admit them at least on a temporary basis and provide them
with protection." CONCLUSIONS, supra note 100, § II(a)(1), at 49.

103. Article 11(3) of the OAU Convention provides: "No person shall be subjected by a
Member State to measures such as rejection at the frontier, return or expulsion, which would
compel him to return to or remain in a territory where his life, physical integrity or liberty would
be threatened." OAU Convention Governing the Specific Aspects of Refugee Problems in
Africa, supra note 15, art. 11(3).

104. Article 11(3) of the Principles provides: "No one seeking asylum ... should, except for
overriding reasons of national security or safeguarding the populations, be subjected to measures
such as rejection at the frontier, return or expulsion which would result in compelling him to
return to or remain in a territory if there is a well-founded fear of persecution endangering his
life, physical integrity or liberty in that territory." Principles Concerning Treatment of Refugees,
supra note 17, art. III(3).
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Rights,"05 Council of Europe Resolution on Asylum to Persons in
Danger of Persecution," and the Draft Charter on Human and
People's Rights in the Arab World." 7

Although the International Covenant on Civil and Political
Rights does not contain a specific non-refoulement provision, its
Article 7 prohibits torture."° The United Nations Human Rights
Committee said that under Article 7: "States parties must not expose
individuals to the danger of torture or cruel, inhuman or degrading
treatment or punishment upon return to another country by way of
their extradition, expulsion, or refoulement."'

While many scholars agree that the principle of non-refoulement
has acquired "a high degree of general acceptance,""' their opinions
differ as to whether non-refoulement has become a part of customary
international law."' The practice of states attests to the uncertain

105. In language similar to Article 33(1) in that it does not provide for non-rejection at the
frontiers, Article 22(8) of the American Convention provides: "In no case may an alien be
deported or returned to a country... if in that country his right to life or personal freedom is
in danger of being violated." American Convention on Human Rights, supra note 30, art. 22(8).

106. Article 2 of the resolution provides that member governments, "should... ensure that
no one shall be subjected to refusal of admission at the frontier, rejection, expulsion or any other
measure which would have the result of compelling [an asylum-seeker] to return to, or remain
in, a territory where he would be in danger of persecution .... " Resolution 14 (1967) on
Asylum to Persons in Danger of Persecution, June 29, 1967, art. 2, in OFFICE OF THE UNITED
NATIONS HIGH COMMISSIONER FOR REFUGEES, COLLECTION OF INTERNATIONAL INSTRU-
MENTS CONCERNING REFUGEES 305 (1992). Cf. Einarsen, supra note 65 (arguing that
jurisprudence under the European Convention on Human Rights indicates an emergence of an
implied right to de facto asylum).

107. Article 40(2) of the Draft Charter provides: "No person enjoying asylum or seeking it
shall be expelled to an Arab or foreign country where his life would be in danger or where he
may be persecuted." Draft Charter on Human and People's Rights in the Arab World, 1987,
art. 40(2), in DRAFT CHARTER ON HUMAN RIGHTS IN THE ARAB WORLD, supra note 27, at 15.

108. International Covenant on Civil and Political Rights, supra note 25, art. 7.
109. United Nations Human Rights Committee, General Comment 20/44 of 3 Apr. 1992

[Prohibition of Torture] para. 9, reprinted in NOWAK, supra note 25, at 872 (emphasis added).
110. GRAHL-MADSEN, supra note 5, at 42. See also 1977 Conclusion No. 6 (XXVIII), Non-

Refoulement, adopted by the Executive Committee on International Protection of Refugees of
the UNHCR Programme ("EXCOM") in CONCLUSIONS, supra note 100, at 14 (noting that "the
fundamental humanitarian principle of non-refoulement has found expression in various
international instruments adopted at the universal and regional levels and is generally accepted
by States."); 1979 Conclusion No. 15 (XXX), Refugees Without an Asylum Country, adopted by
EXCOM in CONCLUSIONS, id., at 31 (listing under the heading "General principles": "(b) Action
whereby a refugee is obliged to return or is sent to a country where he has reason to fear
persecution constitutes a grave violation of the recognized principle of non-refoulement.").

111. Compare Kay Hailbronner, Nonrefoulement and "Humanitarian" Refugees: Customary
International Law or Wishful Thinking?, in THE NEW ASYLUM SEEKERS: REFUGEE LAW IN THE
1980S 123, 128 (David A. Martin ed., 1988) ("Commentators have taken the view that the
principle of nonrefoulement must be considered today as a rule of customary international law.

1994]



22 DUKE JOURNAL OF COMPARATIVE & INTERNATIONAL LAW [Vol. 5:1

status of the non-refoulement principle in customary international law.
Even though many of the states that are bound by the non-
refoulement provision of the Refugee Convention and Declaration
observe this provision and refrain from returning home those fleeing
persecution,"' the United Nations High Commissioner for Refugees
recently expressed concern that, "[a] number of countries, where the
admission or presence of certain groups of refugees have been
perceived as incompatible with national interests or domestic
concerns, have ignored or undermined the principle of non-
refoulement.""' In particular, the High Commissioner has identi-
fied rejection at frontiers, interceptions, push-offs, and forcible return
of asylum-seekers as current threats to non-refoulement."4  Al-
though the principle of non-refoulement provides a duty not to return
an asylum-seeker to a place where he would be persecuted, it does
not provide a duty to grant him asylum or a duty not to send him
elsewhere. In practice, the principle of non-refoulement often
amounts to little protection from persecution."'

Whether this view finds sufficient support in a virtually uniform and extensive state practice
accompanied by the necessary opinio juris is doubtful." (citations omitted)) and Sinha,
Anthropocentric View, supra note 8, at 93 ("customary international law gives the state complete
freedom to expel an alien.... States are under no duty of non-refoulement under this law.")
with GOODWIN-GILL, supra note 9, at 97 (noting that the principle of non-refoulement "forms
part of general international law. There is substantial, if not conclusive, authority that the
principle is binding in all states, independently of specific assent.") and THE AMERICAN
SOCIETY OF INTERNATIONAL LAW, THE MOVEMENT OF PERSONS ACROSS BORDERS 123 (Louis
B. Sohn & Thomas Buergenthal eds., 1992) ("The general prohibition against a State's return
of a refugee to a country where his or her life would be threatened ... has become a rule of
customary international law."). .

112. United Nations High Commissioner for Refugees, Note on International Protection,
submitted to Executive Committee of the High Commissioner's Programme on Aug. 31, 1993,
at 4, U.N. Doc. A/AC.96/815 (1993).

113. Id. at 5 (emphasis added).
114. Id. at 4. See also Oldrich Andrysek, Statement before Council on Security and

Cooperation in Europe Implementation Meeting on Human Dimension Issues (Sept. 27 - Oct.
15, 1993) ("While the overwhelming majority of democratic States demonstrate a commitment
to the principle of non-refoulement and continue to practice generous asylum policies, rejection
at frontiers, interceptions and push-offs, forcible returns to danger and expressions of
xenophobia do occur with increasing frequency." Id. at 5).

115. An example on point here is the case of the Haitian asylum-seekers whom, until June
1994, were systematically interdicted by the United States in international waters. The Haitians
were then returned to their homeland where many of them feared persecution. See Symposium,
The Haitian Refugee Crisis: A Closer Look; 7 GEO. IMMIGR. LJ. 1 (1993) (discussing in detail
the U.S. policy of interdictions on the high seas). On May 9, 1994, U.S. President Bill Clinton
announced a change in this interdiction policy. See Transcript of Remarks by President Clinton
in Press Conference on Haiti, U.S. NEWSWIRE, May 9, 1994, available in LEXIS, Nexis Library,
Wires File. The new policy still includes U.S. interdictions of all Haitians found at sea but
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III. REFLECTIONS ON THE STATE OF THE RIGHT OF
ASYLUM IN INTERNATIONAL LAW

Professor Grahl-Madsen's three-faceted conception of the right
of asylum considers the right of the state to grant asylum, the right of
an individual to seek asylum, and the right of an individual to be
granted asylum."6 Under international law, states have a right to
grant asylum and a duty not to prevent those who wish to emigrate
or seek asylum elsewhere from doing so. States parties to one or
more international or regional treaties that prohibit refoulement also
have a duty under such instruments not to return protected persons
to states in which they would face persecution. Additionally,
customary international law may impose a duty of non-refoulement
upon states, although this principle is not, at present, settled law. On
the other hand, under international law, individuals have an implied
right to seek asylum. People have a right to leave their own country,
and in some cases, a right, implied from the non-refoulement duty of
a state, not to be returned to a place where they would face persecu-
tion. However, individuals have no right under international law to
be granted asylum.

The duty of a state not to return a person to a place where he
would face persecution is presently the closest that an individual
comes to a right to asylum in international law. Yet even in the best
case with respect to non-refoulement-a case where, pursuant to an
international or a regional multilateral treaty, a state is obliged not to
return a person to a place where he would suffer persecution-the
state has no express duty to allow an asylum seeker to enter its
territory. This position was recently confirmed by the U.S. Supreme
Court in the case of Sale v. Haitian Centers Council."7 Sale held
that the non-refoulement provision of the Refugee Conven-
tion/Protocol does not apply extraterritorially."' This interpretation
allows a state to turn away asylum seekers not yet in its territory,

affords the interdicted persons asylum interviews aboard U.S. ships. Iai
116. GRAHL-MADSEN, supra note 5, at 2.
117. 113 S. Ct. 2549 (1993).
118. Id. But see Andrew I. Schoenholtz, Aiding and Abetting Persecutors: The Seizure and

Return of Haitian Refugees in Violation of the U.N. Refugee Convention and Protocol, 7 GEO.
IMMIGR. LU. 67, 79 (1993) (arguing that the non-refoulement provision of the Refugee
Convention/Protocol "applies to refugees wherever they are outside the country of persecu-
tion.").
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even if these people would face persecution elsewhere." 9 Sale's
interpretation is the primary threat to the principle of non-
refoulement. For if there is no right of an individual to admission, the
individual's implied right to even an imperfect asylum (by virtue of
non-refoulement) is illusory. Advocates wishing to insist upon the
right of asylum should thus first insist upon the right of admission.

IV. THE RIGHT OF ADMISSION

Admission of aliens into the territory of a state has been
traditionally regarded to be within the realm of state sovereignty and,
in international law, remains so to the present.' There does not
exist a binding international treaty restricting the authority of states
to deny an alien admission. Consequently, states continue to regulate
the access of aliens to their territories. At times, states give effect to

119. But see Tomuschat, supra note 23, at 259 (noting that under the Convention Against
Torture, "[s]ince the paramount objective is protection from torture, one will have to conclude
... that refoulement is to be interpreted in a broad sense as comprehending any form of State
action, including rejection at the border."). Under Professor Tomuschat's reading of the
Convention Against Torture, a state would clearly not be able to turn away to torture those not
yet in its territory. For a discussion of possible extraterritorial application of the Convention
Against Torture see supra part II.D.

120. BROWNLIE, supra note 79, at 519 ("a state may choose not to admit aliens or may
impose conditions on their admission."); GRAHL-MADSEN, supra note 3, at 197 ("The several
States have jealously guarded their freedom to decide which aliens or categories of aliens they
will let enter their territories."); SINHA, ASYLUM, supra note 1, at 108 ("under customary
international law a state is free to admit or not admit aliens."); THE AMERICAN SOCIETY OF
INTERNATIONAL LAW, supra note 111, at 106 ("There are no international conventions which
require the admission of refugees and displaced persons, nor has there arisen any such
requirement under customary international law. Consequently States are free to enact their own
laws and regulations governing such admission."); Karl Doehring, Aliens, Admission, in I
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW 107-09, 107 (1992) ("State practice
[concerning admission of aliens] demonstrates that the discretion of governments in this respect
has nearly no limitation."); Morgenstern, supra note 7, at 327 ("[t]here is an undisputed rule of
international law to the effect that every state has exclusive control over the individuals on its
territory." From this rule flows the principle of states' competence over the regulation of
admission of aliens into their territories.). But see RICHARD B. LILLICH, THE HUMAN RIGHTS
OF ALIENS IN CONTEMPORARY INTERNAIONAL LAW 95-96 (1984) (noting that the European
Commission on Human Rights' decision on admissibility of East African Asians cases showed
that "a State's absolute right under traditional international law to decide whether to admit
aliens on to its territory is becoming obsolete. Under contemporary international law the right
should be deemed to be subject to the important proviso that a State cannot exercise its right
of admission in a fashion which is racially discriminatory in effect." (citations omitted)); James
A.R. Nafziger, A Commentary on American Legal Scholarship Concerning the Admission of
Migrants, 17 J. L. REFORM 165, 167 (1984) (arguing that, "although a state certainly has no duty
to admit all aliens who might seek to enter its territory, it has a qualified duty to admit aliens
when they pose no threat to the public safety, security, public welfare, or essential institutions
of a recipient state.").
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their territorial sovereignty by rejecting asylum-seekers at their
borders, forcing the aliens to seek another place of refuge or, in the
worst situation, to return to the countries from which they have
fled."' Although one non-binding international instrument and one
binding regional multilateral treaty prohibit rejection of asylum-
seekers at the borders, no binding international instrument expressly
takes this step. This situation leaves the majority of states without a
legal obligation to admit asylum-seekers.

The Universal Declaration of Human Rights" 2 declares that,
"[e]veryone has the right to leave any country,... and to return to
his country"'" and "the right to seek and to enjoy in other countries
asylum from persecution"'2 4 without in any way providing for the
right of an individual to be admitted to any country but his own." 5

Similarly, the International Covenant on Civil and Political Rights,
binding on states parties to it, 26 provides for the right of everyone
to "be free to leave any country"'27 without providing the collateral
right of admission to another country.'2

121. The recent U.S. policy of interdicting Haitian asylum-seekers on the high seas and
returning them to their homeland from which they fled illustrates the latter scenario. See
generally Symposium, supra note 115 (discussing the interdiction policy). Forcing aliens to seek
another place of refuge creates a problem known as "refugees in orbit." See generally GORAN
MELANDER, REFUGEES IN OPRIT (1978).

122. See supra notes 23 & 24 and related text (discussing the legal force of the Universal
Declaration).

123. Universal Declaration of Human Rights, supra note 10, art. 13(2).
124. Id. art. 14(1).
125. See SiNHA, ASYLUM, supra note 1, at 109 (noting that the drafting history of the

Universal Declaration shows that under its provisions, "refugees would not have a right to be
admitted."). See generally supra notes 44-48 and related text (discussing the drafting history of
article 14(1) of the Universal Declaration).

126. As of May 1, 1994, the Covenant has entered into force for 116 states parties. See
NOWAK, supra note 25, at 886.

127. International Covenant on Civil and Political Rights, supra note 25, art. 12(2).
128. The U.N. Human Rights Committee acknowledged this in their General Comments.

In General Comment 15/27 of 22 July 1986 [Position of Aliens], the Committee stated: "The
Covenant does not recognize the right of aliens to enter or reside in the territory of a State
party. It is in principle a matter for the State to decide who it will admit to its territory."
HUMAN RIGHTS COMMITTEE, GENERAL COMMENTS ADOPTED BY THE HUMAN RIGHTS
COMMITTEE UNDER ARTICLE 40, PARAGRAPH 4 OFTHE INTERNATIONAL COVENANT ON CIVIL
AND POLITICAL RIGHTS, General Comment 15/27 of 22 July 1986 [Position of Aliens] para. 5,
U.N. Doc. CCPRIC/21/Rev.1 (1989). The Committee, however, did note that "in certain
circumstances an alien may enjoy the protection of the Covenant even in relation to entry or
residence, for example, when considerations of non-discrimination, prohibition of inhuman
treatment and respect for family life arise." Id.
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The principal international instrument for the protection of those
falling within the scope of its "refugee" definition,129 the 1951
Convention relating to the Status of Refugees, stipulates the duties of
a state of refuge with respect to refugees on its territory but does not
impose on states parties to it the duty to admit persons fleeing
persecution.13 Article 31(1) of the Convention provides: "The
Contracting States shall not impose penalties, on account of their
illegal entry or presence, on refugees who.., enter or are present in
their territory without authorization."'' Article 32(1) prohibits
states parties to the Convention from expelling, "a refugee lawfully in
their territory save on grounds of national security or public or-
der."'' Finally, Article 33(1) prohibits the expulsion or return
('refouler') of, "a refugee in any manner whatsoever to the frontiers
of territories where his life or freedom would be threatened. 1 33

Articles 31 and 32 of the Refugee Convention expressly apply
only to refugees present in the territory of the state of refuge-they
do not mandate that states allow the entry of refugees. Unlike
Articles 31 and 32, Article 33(1) of the Refugee Convention does not
by its terms refer only to refugees already present in the territory of
the state of refuge. Commentators believe, nevertheless, that at the
time of Article 33's drafting, the duty of non-refoulement applied only
to refugees already present in the territory of the state of refuge."
Some commentators ae of the opinion, however, that Article 33,
through declarations and state practice, at present prohibits the
rejection of refugees at a frontier. 35 Nonetheless, state practice

129. See supra note 99 (setting forth the "refugee" definition used in the Convention relating
to the Status of Refugees).

130. See GRAHL-MADSEN, supra note 3, at 196 (noting that "States have no international
legal duty to admit refugees who present themselves at their frontiers and ask for asylum.");
SINHA, ASYLuM, supra note 1, at 109 (stating that the "[Refugee] Convention... merely forbids
states from imposing penalties for illegal entry or presence, but it does not oblige them to admit
refugees.").

131. Convention relating to the Status of Refugees, supra note 54, art. 31(1) (emphasis
added).

132. Id. art. 32(1).
133. Id. art. 33(1).
134. GOODwwn-GIL, supra note 9, at 74 ("[T]he fact remains that states were not prepared

to include in the [Refugee] Convention any article on admission of refugees; non-refoulement
in the sense of even a limited obligation to allow entry may well have been seen as coming too
close to the unwished-for duty to grant asylum."); GRAHL-MADSEN, supra note 5, at 40 ("Article
33 only prohibits the expulsion or return (refoulement) of refugees... ; it does not obligate the
Contracting State to admit any person who has not already set foot in its territory.").

135. GOODWIN-GILL, supra note 9, at 77-78 ("By and large, states in their practice and in
their recorded views, have recognized that [the duty of non-refoulement] applies to the moment
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does not show a uniform acceptance of the prohibition against
rejecting refugees at borders.136 Additionally, Sale demonstrates
that at least one major state does not accept the proposition that non-
rejection of refugees who have not yet set foot in the territory of the
state of intended refuge is a part of the principle of non-
refoulement.

137

While it is unclear whether Article 33 of the Refugee Convention
has evolved through the practice of states so as to include the duty of
non-rejection at the border or extraterritorially, the non-refoulement
provision of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment has been well
argued to include such a duty.13 1 It is possible that states parties to

at which asylum-seekers present themselves for entry. Certain factual elements may be
necessary (such as human rights violations in the country of origin) before the principle of non-
refoulement is triggered, but the concept now encompasses both non-return and non-rejection."
(emphasis added)); GUNNEL STENBERG, NON-EXPULSION AND NON-REFOULEMENT 176 (1989)
("The majority of authors nowadays clearly agree that Article 33 must be considered to include
non-rejection at the frontier.").

This opinion is not, however, universally accepted. For example, Hailbronner points out
that in 1976, Sadruddin Aga Khan, then the United Nations High Commissioner for Refugees,
"rejected the suggestion that the nonrefoulement rule could be considered a general obligation
to admit refugees who present themselves at the border." Hailbronner, supra note 111, at 127.
Hailbronner also notes that based on the Refugee Convention, the duty of non-refoulement "is
limited to those who have already entered state territory, either lawfully or unlawfully." Id at
126. On the other hand, Hailbronner concedes Goodwin-Gill's point that "[sitate practice, along
with the recorded views of states and the general development of human rights concepts,
supports an acceptance of a broad understanding of the non-refoulement rule contained in article
33 of the 1951 Refugee Convention." Id at 127 (citation omitted).

136. See supra notes 113 & 114 and related text (citing the concerns of the United Nations
High Commissioner for Refugees regarding rejection of refugees at frontiers).

137. See Sale v. Haitian Centers Council, 113 S. Ct. 2549 (1993). But see supra note 100
(listing authorities arguing that the principle of non-refoulement applies extraterritorially and
thus encompasses non-rejection of refugees at frontiers).

138. See supra note 101 and related text (containing Professor Tomuschat's argument that
since the principal objective of the Convention Against Torture is protection against torture,
"the subtle legal distinction between returning someone who has already put his foot on the
territory of the desired host State, and preventing another person from performing that symbolic
act becomes immaterial." Tomuschat, supra note 23, at 259.). Of course, a similar argument
could be made with respect to the non-refoulement provision of the Refugee Convention. One
could argue that since the principal objective of the Refugee Convention is the protection of
refugees from persecution, it should be immaterial for triggering the non-refoulement protection
of the Refugee Convention whether the refugee fleeing persecution has set foot on the territory
of the state. As compelling as this argument is, the extraterritorial effect of the non-refoulement
provision of the Refugee Convention has already been undermined by state practice and by a
judicial decision. See supra notes 136 & 137 and related text. Additionally, the drafting history
of the Refugee Convention indicates that when written, Article 33 only applied to refugees
already in the territory of the state of refuge. See supra note 134 and related text.
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the Convention Against Torture have a duty not to reject aliens from
their frontiers, at least in situations involving "substantial grounds for
believing that [those aliens] would be in danger of being subjected to
torture''139 in the state to which they would return. Although the
Convention Against Torture does not expressly prohibit the rejection
of aliens at frontiers,"4 it nevertheless holds out the most promise
among the binding international instruments for the creation of a duty
of a state to not reject aliens seeking asylum. This possibility,
however, does not change the fact that no binding international
instrument expressly prohibits the rejection of aliens at frontiers, even
in compelling circumstances involving persecution and torture. States
are reluctant to give up their sovereign prerogative to unilaterally
decide who to admit to and who to exclude from their territories.
When states have agreed to the principle of non-rejection, they have
done so only in the form of a non-binding declaration.'41

On the regional level, the situation is better for the alien seeking
admission to an intended state of refuge. In Africa, 42 states parties
to the OAU Convention Governing the Specific Aspects of Refugee

139. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, supra note 96, art. 3(1).

140. The Convention Against Torture expressly prohibits only expelling, return ("refouler"),
and extradition. Article 3(1) stipulates: "No State Party shall expel, return ("refouler") or
extradite a person to another State where there are substantial grounds for believing that he
would be in danger of being subjected to torture." Id. The only Article 3 case decided by the
Committee Against Torture, Mutombo v. Switzerland, involved a Zairian citizen who had
already entered into the territory of Switzerland, the state seeking to return him to Zaire. See
supra note 97 (discussing the Mutombo case).

141. The Declaration on Territorial Asylum adopted by the General Assembly of the United
Nations in 1967 recommends that states base their practices relating to territorial asylum on
principles including non-rejection. In Article 3(1), the Declaration states: "No person... shall
be subjected to measures such as rejection at the frontier." Declaration on Territorial Asylum,
supra note 13, art. 3(1) (emphasis added). But even in this non-binding Declaration, states did
not accept non-rejection as a non-derogable principle and consequently Article 3(2) allows an
exception to non-rejection "for overriding reasons of national security or in order to safeguard
the population, as in the case of a mass influx of persons." Id. art. 3(2). But see CONCLUSIONS,
supra note 100, (stating UNHCR recommendations on admission of asylum-seekers in cases of
mass-influx).

The 1977 Conference on Territorial Asylum confirmed the reluctance of states to bind
themselves to the principle of non-rejection. At the Conference, "all proposals to commit states
to grant refugees a right of entry were defeated." Hailbronner, supra note 111, at 127 (citing
views of Sadruddin Aga Khan). See generally Weis, Draft Convention, supra note 13 (discussing
the various proposals bearing on the right of entry).

142. See generally STENBERG, supra note 135, at 249-52 (discussing the evolution of the
principle of non-refoulement in Africa).
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Problems in Africa 43 have an express duty of non-rejection from
their frontiers. This duty applies with respect to any person falling
within the "refugee" definition of the OAU Convention'" who, if
rejected, would be compelled to "return to or remain in a territory
where his life, physical integrity or liberty would be threatened."'45

Additionally, the normative but non-binding Principles Concerning
Treatment of Refugees' 46 adopted by the Asian-African Legal
Consultative Committee advise:

No one seeking asylum.., should, except for overriding reasons of
national security or safeguarding the populations, be subjected to
measures such as rejection at the frontier ... which would result in
compelling him to return to or remain in a territory if there is a
well-founded fear of persecution endangering his life, physical
integrity or liberty in that territory.147

Although under their regional instruments Latin America,
Europe, and the Arab states do not presently have a legal duty to
refrain from rejecting aliens from their frontiers, positive develop-
ments in these regions can be seen in the form of normative instru-
ments. In Latin America, ten states'48 adopted the non-binding
Cartagena Declaration on Refugees which in Article 5 states that the

143. OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, supra
note 15.

144. The OAU Convention defines the term "refugee" as:
1. ... every person who, owing to well-founded fear of being persecuted for

reasons of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or, owing to
such fear, is unwilling to avail himself of the protection of that country, or who, not
having a nationality and being outside the country of his former habitual residence as
a result of such events is unable or, owing to such fear, is unwilling to return to it.

2. The term "refugee" shall also apply to every person who, owing to external
aggression, occupation, foreign domination or events seriously disturbing public order
in either part or the whole of his country of origin or nationality, is compelled to leave
his place of habitual residence in order to seek refuge in another place outside his
country of origin or nationality.

Id art. I. Note that this definition is broader than that of the Refugee Convention/Protocol.
See supra note 99 (setting forth the "refugee" definition of the Refugee Convention/Protocol).

145. OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, supra
note 15, art. 11(3).

146. Principles Concerning Treatment of Refugees, supra note 17.
147. Id art. 11(3) (emphasis added).
148. Belize, Colombia, Costa Rica, El Salvador, Guatemala, Honduras, Mexico, Nicaragua,

Panama, and Venezuela. STENBERG, supra note 135, at 261.
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principle of non-refoulement includes the prohibition of rejection at
the frontier.

149

In Europe, the Council of Europe Resolution 14 (1967) seeks to
"ensure that no one shall be subjected to refusal of admission at the
frontier, rejection, ... or any other measure which would have the
result of compelling him to return to, or remain in, a territory where
he would be in danger of persecution."'' 0 The Committee of
Ministers of the Council of Europe adopted a similar recommendation
in 1984, linking it to Article 3 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms. While the
European Convention itself does not prohibit the rejection of aliens
from the frontier, in Article 3 it prohibits torture, inhuman, or
degrading treatment or punishment."' The 1984 Recommendation
of the Committee of Ministers states inter alia:

Bearing in mind the European Convention on Human Rights, and
particularly Article 3; . ... Recommends that governments of
member states ... ensure that the principle according to which no
person should be subjected to refusal of admission at the frontier,
rejection.... or any other measure which would have the result of
compelling him to return to, or remain in, a territory where he has
a well-founded fear of persecution.., shall be applied regardless
of whether this person has been recognised as a refugee under the
[Refugee Convention/Protocol]. 5

Additionally, The Draft Charter on Human and People's Rights in the
Arab World proposes to grant to, "[e]veryone who is a citizen of an
Arab country or of Arab origin... the right to leave his own country
and return to it and to enter any other Arab country."'5 Despite

149. Article 5 of the Cartagena Declaration on Refugees states: "to reiterate the importance
and meaning of the principle of non-refoulement (including the prohibition of rejection at the
frontier) as a corner-stone of the international protection of refugees." Id.

150. Resolution 14 (1967) on Asylum to Persons in Danger of Persecution, art. 2, in
COLLEcTION OF INTERNATIONAL INSTRUMENTS, supra note 17, at 305 (emphasis added).

151. Article 3 of the European Convention stipulates: "No one shall be subjected to torture
or to inhuman or degrading treatment or punishment." European Convention for the Protection
of Human Rights and Fundamental Freedoms, supra note 28, art. 3.

152. Recommendation No. R (84) 1 adopted by the Committee of Ministers of the Council
of Europe on 25 Jan. 1984, reprinted in STENBERG, supra note 135, at 257 (emphasis added).
See also Einarsen, supra note 65 (arguing that jurisprudence under the European Convention
indicates an emerging implied right to de facto if not de jure asylum).

153. Draft Charter on Human and People's Rights in the Arab World, 1987, art. 8(2), in
DRAFT CHARTER ON HUMAN RIoGs IN THE ARAB WORLD, supra note 27, at 9. Note,
however, that the Draft Arab Charter is not yet in force.
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these positive regional developments, and with the exception of the
express duty of non-rejection imposed on states parties to it through
the OAU Convention, states still have no legal duty to admit asylum-
seekers.

V. RECOMMENDATIONS FOR IMPROVED PROTECTION

OF PERSONS FLEEING PERSECUTION

The plight of refugees in the world is not a problem any one state
or a group of states should bear alone. The refugee plight is a
phenomenon of our modem world community and must be addressed
by all states as a global issue. Refusing admission to prevent aliens
from seeking asylum is not a just solution of this issue. Borders
closed to arriving aliens do not stem the refugee flight, they merely
direct the flow of refugees elsewhere."M This creates hardship for
states and asylum-seekers alike. The states with the least prophylactic
admission and asylum policies are forced to bear the burden of
refugee care while the refugees are forced to "orbit" among states
seeking the one that will offer them refuge. Closed borders,
rejections, push-offs, and the like are not solutions that the world
community should tolerate.5 5 First, these tactics should be rejected
because they unjustly burden some members of the world community,
upset relationships among states, and internally destabilize those
states still admitting refugees. Second, closed borders, rejections, and
push-offs should not be tolerated because they are not a humane
answer to a call for refuge.

At the same time, it must be recognized that in the exercise of
their sovereignty and of their police powers, states have a legitimate
interest in the control of their borders and in the maintenance of
internal safety, two areas affected by the arrival of aliens. Moreover,
the abuse of the institution of asylum for immigration purposes

154. See, eg., Gillian Tett & Judy Dempsey, Refugees Find Doors Boltek Financial
Constraints are Forcing Europe to Tighten Procedures Against Asylum Seekers, FIN. TMES, Feb.
10, 1994, at 2 (noting that Western Europe's tightened asylum policy has begun to create a
refugee "spill-over" into Eastern Europe).

155. Professor Tomuschat warned against the consequences of prophylactic asylum policies.
There is a clear danger that the liberal asylum regimes of the West are going to
collapse if the societies concerned come to the conclusion that around them rudely
selfish strategies of rejection are being pursued. The political result of such perceptions
might be the beginning of a competitive race for the most illiberal regime.

Tomuschat, supra note 23, at 262 (citation omitted).
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coupled with the widespread perception of such abuse has given voice
to calls for closing borders.156

A system of protection for persons fleeing persecution must thus
be based on the balance of interests of the world community of states,
individuals in need of refuge, and individual states. States should
admit into their territories aliens who seek asylum from persecution
for the specific and limited purpose of determining the merits of the
request for asylum. By admitting into their territories those seeking
refuge for the purpose of assessing their risk of persecution, individual
states would answer both the needs of the individuals and of the
world community. On the other hand, states should not feel
compelled to offer to asylum-seekers anything more than what is
necessary to protect them from persecution. This means that those
not legitimately needing protection from persecution should be, in the
discretion of the state, either directed to the proper channels for
immigration or repatriated. Moreover, the concept of a safe third
country, postulating that asylum-seekers are ineligible to apply for
asylum in states other than the first safe country where they could
have obtained protection, should continue to be applied to prevent
"country shopping.' 5 7 Finally, individuals legitimately needing
refuge should receive such only for as long as necessary to ensure that
they will not be exposed to the risk of persecution in their home
countries.

Furthermore, all states in the world community should share
equally in the care of those in need of refuge. To this end, it may be
appropriate to institute a global fund to which each state would
contribute proportionally and out of which each state incurring the
costs of care of those in need of protection would receive compensa-
tion.

In sum, the system of protection of those fearing persecution at
home could be improved by better balancing the interests of the
world community, the individuals in need of protection, and the
individual states. In recognizing that closed borders, rejections, and
push-offs are not a solution to the global issue of refugee flight, we
can focus on making the admission policies of individual states more
open: (i) to minimize the risk of harm to those in risk of persecution;

156. See, e.g., Tyler Marshall, No Longer Welcome in Europe, L.A. TIMES, May 17,1994, at
Al (noting the developments in Europe giving rise to recent tightening of asylum policies).

157. See THE STATE OF THE WORLD'S REFUGEES, supra note 4, at 46 (noting that
"[a]lthough people have the right to seek asylum, they do not have the right to pick and choose
where they do so.").
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(ii) to avoid the problem of "refugees in orbit;" (iii) to spread the
responsibility of care for individuals in need of protection from
persecution throughout the world community of states; and (iv) to
avoid the destabilization of those states that still admit asylum-seekers
by forcing upon them disproportionately large groups of aliens.
Recognizing that some states find themselves with more asylum-
seekers at their frontiers than others, a global system of burden-
sharing should be devised and implemented.




